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RULESOF THE
UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
(citeas 11th Cir. R.)

Both the court of appeals, by action of amajority of the circuit judgesin regular service
(see generally 28 U.S.C. chapters 3, 13, 15, 21, 47, 57, and Federal Rules of Appellate Procedure
47), and the judicia council of the circuit (membership of which has been fixed pursuant to statute
to include nine active circuit judges, one active judge from each of the nine district courts, and the
circuit chief judge) have certainresponsibilities for the effective and expeditious administration of
justicewithin the circuit. Contained hereinare rules relevant to the court of appeal s adopted by the
court and by action of the judiaal council.

The United States Court of Appeals for the Eleventh Circuit has adopted these rules
pursuant to Federal Rules of Appellate Procedure (FRAP) 47. They supplement the provisions of
law and FRAP. To properlyproceedinthiscourt, counsel shouldread and follow FRAP, theserules,
and the court's Internal Operating Procedures (IOP) which describe the internal workings of the
clerk's officeand thecourt. Although there are necessary exceptions, an effort has been made by the
court not to duplicate in the Circuit Rules or the IOP s either FRAP or each other. Circuit rulesnot
inconsistent with FRAP govern. Theword “apped” asused intheserulesand |OP’ sincludes, where
appropriate, any proceeding in this court, including petitions for review and applications for
enforcement of agency orders, and writsof mandamusand prohibition, and other extraordinary writs.

Available addenda as adopted by the court are:

ONE: Rules for Conduct of and Representation and Participation at the Eleventh
Circuit Judicial Conference

TWO:  Procedures in Proceedings for Review of Orders of the Federal Energy
Regulatory Commission

FIVE:  Non-Criminal Justice Act Counsel Appointments

EIGHT: Rules Governing Attorney Discipline in the U.S. Court of Appeals for the
Eleventh Circuit

The judicial council of the Eleventh Circuit pursuant to its statutory authority has
appointed a circuit executive (11th Cir. R. 47-2), adopted a rule for the conduct of complaint
proceedings under 28 U.S.C. § 372(c) (Addendum Three), adopted a plan and guidelines under the
Criminal Justice Act (11th Cir. R. 24-1 and Addendum Four), adopted rules and regulations for
selection and appointment of bankruptcy judges (Addendum Six), and adopted a policy for the
selection and appointment of federal public defenders (Addendum Seven).



Available addenda as adopted by the judicial council are:

THREE: Rulesof the Judicial Coundl of the Eleventh Circuit Governing Complaints
of Judicial Misconduct and Disability

FOUR: Eleventh Circuit Plan under the Criminal Justice Act and Guidelines for
Counsel Supplementing the Eleventh Circuit Plan Under the Criminal Justice
Act

SIX: Rules and Regulations of the Judicial Council and the United States Court of
Appeals for the Eleventh Circuit for the Selection of Nominees and the
Appointment of Bankruptcy Judges

SEVEN: Policy of the United States Court of Appealsfor the Eleventh Circuit for the
Selection and Appointment or the Re-Appointment of Federal Public
Defenders

The rules, internal operating procedures, and addenda are available on the Internet at
www.call.uscourts.gov.



FEDERAL RULES OF APPELLATE PROCEDURE

with
ELEVENTH CIRCUIT RULES

and

INTERNAL OPERATING PROCEDURES

Table of Contents

TITLEI. APPLICABILITY OF RULES
FRAP 1 SCOPE OF RULES; TITLE
1(a) Scope of Rules

1(b) [Abrogated]

1(c) Title

FRAP 2 SUSPENSION OF RULES

11th Cir.R. 2-1 Court Action
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TITLEII. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT COURT

FRAP 3 APPEAL ASOF RIGHT —HOW TAKEN
3(a) Filing the Notice of Appeal

3(b) Joint or Consolidated Appeals

3(c) Content of the Notice of Appedl

3(d) Serving the Notice of Appeal

3(e) Payment of Fees

|OP Payment of Fees

FRAP 4 APPEAL ASOF RIGHT —WHEN TAKEN
4(a) Appea inaCivil Case

4(b) Appea inaCrimind Case

4(c) Appea by an Inmate Confined in an Institution
4(d) Mistaken Filing in the Court of Appedls

|OP Timely Filing Required
FRAP5 APPEAL BY PERMISSION

5(a) Petition for Permission to Appeal
5(b) Contents of the Petition; Answer or Cross-Petition; Oral Argument
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5(c) Form of Papers; Number of Copies
5(d) Grant of Permission; Fees; Cost Bond; Filing the Record

11th Cir.R. 5-1 Certificate Required

|OP Appeals by Permission

FRAP 6 APPEAL IN A BANKRUPTCY CASE FROM A FINAL
JUDGMENT, ORDER, OR DECREE OF A DISTRICT COURT
COURT OR BANKRUPTCY APPELLATE PANEL

6(a) Appea from a Judgment, Order or Decree of a District Court

Exercising Orignal Jurisdiction in aBankruptcy Case
6(b) Apped from aJudgment, Order or Decree of aDigrict Court or Bankruptcy
Appellate Panel Exercising Appellae Jurisdiction in a Bankruptcy Case

IOP No Direct Appeal
FRAP 7 BOND FOR COSTSON APPEAL INA CIVIL CASE

FRAP8 STAY OR INJUNCTION PENDING APPEAL
8(a) Motion for Stay

8(b) Proceeding Against a Surety

8(c) Stay inaCriminal Case

11th Cir.R. 8-1 Motions
11th Cir.R. 8-2 Motion for Reconsideration

|OP Proof of Service Required

FRAP9 RELEASE IN A CRIMINAL CASE
9(a) Release Before Judgment of Conviction
9(b) Release After Judgment of Conviction
9(c) Criteriafor Release

11th Cir.R. 9-1 Motions
|OP Proof of Service Required

FRAP 10 THE RECORD ON APPEAL

10(a) Composition of the Record on Appeal

10(b) The Transcript of Proceedings

10(c) Statement of the Evidence When the Proceedings Were Not
Recorded or When aTranscript Is Unavailable

10(d) Agreed Statement as the Record on Appeal
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10(e) Correction or Modification of the Record 21
11th Cir.R. 10-1 Ordering the Transcript - Duties of Appellant and Appellee 22
|OP Ordering the Transcript 22
FRAP 11 FORWARDING THE RECORD 23
11(a) Appellant’s Duty 23
11(b) Duties of Reporter and District Clerk 23
11(c) Retaining the Record Temporarily in the
District Court for Usein Preparing the Appeal 23
11(d) [Abrogated| 23
11(e) Retaining the Record by Court Order 24
11(f) Retaining Parts of the Record in theDistrict Court
by Stipulation of the Parties 24
11(g) Record for aPrdiminary Motion in the Court of Appeals 24
11th Cir.R. 11-1 Duties of Court Reporters; Extensions of Time 24
11th Cir.R. 11-2 Certification and Transmission of Record -
Duties of District Court Clerk 25
11th Cir.R. 11-3 Preparation and Transmission of Exhibits -
Duties of District Court Clerk 25
11th Cir.R. 11-4 Form of Record 26
IOP 1. Duties of Court Reporters, Extensions of Time 26
|OP 2. Preparation of Record; Duties of District Court Clerk 26
|OP 3. Preparation and Transmission of Exhibits 26
FRAP 12 DOCKETING THE APPEAL; FILING A
REPRESENTATION STATEMENT; FILING THE RECORD 28
12(a) Docketing the Appeal 28
12(b) Filing a Representation Statement 28
12(c) Filing the Record, Partial Record, or Certificate 28
11th Cir.R. 12-1 Filing the Record 28
IOP 1. Docketing an Appeal 28
|OP 2. Appearance of Counsel Form 28

TITLEIIl. REVIEW OF A DECISION OF THE UNITED STATESTAX COURT

FRAP 13 REVIEW OF A DECISION OF THE TAX COURT 29
13(a) How Obtained; Time for Filing Notice of Appeal 29
13(b) Notice of Appeal - How Filed 29
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13(c) Contents of the Notice of Appeal; Service; Effect of Filing and Service
13(d) The Record on Appeal; Forwarding; Filing

|OP Payment of Fees

FRAP 14 APPLICABILITY OFOTHER RULESTO THE
REVIEW OF A TAX COURT DECISION

TITLEIV. REVIEW OR ENFORCEMENT OF AN ORDER OF AN
ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR OFFICER

FRAP 15 REVIEW OR ENFORCEMENT OF AN AGENCY ORDER
—HOW OBTAINED; INTERVENTION

15(a) Petition for Review; Joint Petition

15(b) Application or Crass-Application to Enforce an Order; Answer; Default

15(c) Service of the Petition or Application

15(d) Intervention

15(e) Payment of Fees

11th Cir.R. 15-1 Procedures in Proceedings for Review of Orders

of the Federa Energy Regulatory Commission
11th Cir.R. 15-2 Petitions for Review and Applications for Enforcement
11th Cir.R. 15-3 Answer to Application for Enforcement
11th Cir.R. 154 Motion for Leave to Intervene

IOP 1. Payment of Fees

IOP 2. Notice of Origin

|OP 3. Federal Energy Regulatory Commission Proceedings

|OP 4. National Labor Relations Board Original Contempt Proceedings

FRAP 15.1 BRIEFSAND ORAL ARGUMENT IN A NATIONAL
LABOR RELATIONS BOARD PROCEEDING

FRAP 16 THE RECORD ON REVIEW OR ENFORCEMENT
16(a) Composition of the Record

16(b) Omissions From or Misstatements in the Record

11th Cir.R. 16-1 Form of Record

FRAP 17 FILING THE RECORD

17(a) Agency to File; Timefor Filing; Notice of Filing

17(b) Filing—What Constitutes

11th Cir.R. 17-1 Certified Extracts of the Record
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FRAP 18 STAY PENDING REVIEW
18(a) Motion for a Stay
18(b) Bond

11th Cir.R. 18-1 Motions
11th Cir.R. 18-2 Motion for Reconsideration

|OP Proof of Service Required

FRAP 19 SETTLEMENT OF A JUDGMENT ENFORCING
AN AGENCY ORDER IN PART

FRAP 20 APPLICABILITY OF RULESTO THE REVIEW OR
ENFORCEMENT OF AN AGENCY ORDER

TITLEV. EXTRAORDINARY WRITS

FRAP21 WRITSOF MANDAMUSAND PROHIBITION,
AND OTHER EXTRAORDINARY WRITS
21(a) Mandamus or Prohibition to a Court: Petition, Filing, Service and Docketing
21(b) Denial; Order Directing Answer; Briefs, Precedence
21(c) Other Extraordinay Writs
21(d) Form of Papers; Number of Copies

11th Cir.R. 21-1 Writs of Mandamus and Prohibition
and Other Extraordinary Writs

|OP Payment of Fees
TITLE VI. HABEAS CORPUS; PROCEEDINGSIN FORMA PAUPERIS

FRAP 22 HABEAS CORPUS AND SECTION 2255 PROCEEDINGS
22(a) Application for the Original Writ
22(b) Certificate of Appealability

11th Cir.R. 22-1 Certificate of Appealability

11th Cir.R. 22-2 Length of Application for a Certificate of Appealability

11th Cir.R. 22-3 Application for Leave to File a Second or Successive
Habeas Corpus Petition or Motion to Vacate,
Set Aside or Correct Sentence

11th Cir.R. 22-3(a) Form

11th Cir.R. 22-3(b) Finality of Determination

11th Cir.R. 22-4 Petitions in Capital Cases Pursuant to
28 U.S.C. 88 2254 and 2255
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11th Cir.R. 22-4(a) Stay Cases

11th Cir.R. 22-4(b) Non-Stay Cases

11th Cir.R. 22-4(c) Application for an Order Authorizing Second or
Successive Habeas Corpus Application

|OP Certificate of Appealability

FRAP 23 CUSTODY OR RELEASE OF A PRISONER IN A
HABEAS CORPUS PROCEEDING

23(a) Transfer of Custody Pending Review

23(b) Detention or Release Pending Review of Decision Nat to Release

23(c) Release Pending Review of Decision Ordering Release

23(d) Moadification of the Initial Order on Custody

FRAP 24 PROCEEDING INFORMA PAUPERIS
24(a) Leaveto Proceed In FormaPauperis
24(b) Leaveto Proceed In FormaPauperis On Apped
or Review of an Administrative Agency Proceeding
24(c) Leaveto UseOrigina Record

11th Cir.R. 24-1 Appeals In Forma Pauperis and Under the Criminal Justice Act
11th Cir.R. 24-2 Motion for Leave to Proceed on Appeal in Forma Pauperis

|OP Prison Litigation Reform Act
TITLE VII. GENERAL PROVISIONS

FRAP 25 FILING AND SERVICE
25(@) Filing

25(b) Service of All Papers Required
25(c) Manner of Service

25(d) Proof of Service

25(e) Number of Copies

11th Cir.R. 25-1 Filings from Party Represented by Counsel
11th Cir.R. 25-2 Filing by Facsimile Transmission

11th Cir.R. 25-3 Electronic Filing of Emergency Papers
11th Cir.R. 25-4 Information and Signature Required

|OP 1. Timely Filing of Papers
IOP 2. Acknowledgment of Filings
IOP 3. Filing with the Clerk

IOP 4. Miami Satellite Office
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FRAP26 COMPUTING AND EXTENDING TIME
26(a) Computing Time

26(b) Extending Time

26(c) Additional Time After Service

11th Cir.R. 26-1 Motion for Extension of Time

IOP 1. Extensions of Time
IOP 2. Inaccessibility of Clerk's Office

FRAP 26.1 CORPORATE DISCLOSURE STATEMENT
26.1(@Q) Who Must File

26.1(b) Timefor Filing

26.1(c) Number of Copies

11th Cir.R. 26.1-1  Certificate of Interested Persons and

Corporate Disclosure Statement: Contents
11th Cir.R. 26.1-2  Certificate of Interested Persons and

Corporate Disclosure Statement: Time for Filing
11th Cir.R. 26.1-3  Certificate of Interested Persons and

Corporate Disclosure Statement: Format

|OP No Action Without Certificate

FRAP 27 MOTIONS

27(a) In Genera

27(b) Disposition of aMation for a Procedural Order

27(c) Power of a Single Judge to Entertain aMotion

27(d) Form of Papers; Page Limits; and Number of Copies
27(e) Ora Argument

11th Cir.R. 27-1 Motions

11th Cir.R. 27-1(a) Number of Copies and Form of Motion

11th Cir.R. 27-1(b) Emergency Mations

11th Cir.R. 27-1(c) Motionsfor Procedural Orders Acted Upon by the Clerk
11th Cir.R. 27-1(d) Motions A cted Upon by a Single Judge

11th Cir.R. 27-1(e) Two-Judge Motions Panels

11th Cir.R. 27-1(f) Motions Shall Not be Argued

11th Cir.R. 27-1(g) Effect of aRuling on aMaotion

11th Cir.R. 27-2 Motion for Reconsideration

11th Cir.R. 27-3 Successive Motions for Reconsideration Not Permitted
11th Cir.R. 27-4 Sanctions For Filing aFrivolous Motion

IOP I. Routing Procedures to Judges
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IOP 2.
IOP 3.
IOP 4.
IOP 5.
IOP 6.

FRAP 28 BRIEFS
Appellant’'s Brief
Appellee's Brief

28(a)
28(b)
28(c)
28(d)
28(e)
28(f)
28(g)
28(h)
28(i)
28(j)

Reply Brief

Emergency Motion Procedure

Motions to Expedite Appeals

Motions After Assignment of Appeal to Calendar
Signature Required

Acknowledgment of Motions

Referencesto Parties
References to the Record
Reproduction of Statutes, Rules, Regulations, etc.

[Reserved]

Briefsin a Case Involving a Cross Appeal
Briefsin a Case Involving Multiple Appellants or Appellees
Citation of Supplemental Authorities

11th Cir.R. 28-1
11th Cir.R. 28-1(3)
11th Cir.R. 28-1(b)

11th Cir.R. 28-1(c)
11th Cir.R. 28-1(d)
11th Cir.R. 28-1(e)
11th Cir.R. 28-1(f)
11th Cir.R. 28-1(g)
11th Cir.R. 28-1(h)
11th Cir.R. 28-1(i)
11th Cir.R. 28-1(j)
11th Cir.R. 28-1(K)
11th Cir.R. 28-1()
11th Cir.R. 28-1(m)
11th Cir.R. 28-1(n)

Briefs - Contents

Cover Page

Certificate of Interested Persons and
Corporate Disclosure Statement

Statement Regarding Oral Argument

Table of Contents

Table of Citations

Statement Regarding Adoption of Briefs of Other Parties

Statement of Jurisdiction

Statement of the Issues

Statement of the Case

Summary of the Argument

Argument and Citaions of Authority

Conclusion

Certificate of Compliance

Certificate of Service

11th Cir.R. 28-2 Reply Brief

11th Cir.R. 28-3 Briefs from Party Represented by Counsel
11th Cir.R. 28-4 References to the Record

IOP 1. Signature Required

IOP 2. "One Attorney, One Brief”

IOP 3. Adoption of Briefs of Other Parties

IOP 4.  Waiver of Reply Brief

IOP 5.  Supplemental Briefs

IOP 6. Citation of Supplemental Authorities
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IOP 7.  Briefs in Cross-Appeals 73
IOP 8. Briefs in Consolidated Cases and Appeals 73
IOP 9.  Corporate Reorganization - Chapter 11 73
|OP 10. Requesting Copies of the Record 73
FRAP 29 BRIEF OF AN AMICUS CURIAE 75
29(a) When Permitted 75
29(b) Motion for Leaveto File 75
29(c) Contents and Form 75
29(d) Length 75
29(e) Timefor Filing 75
29(f) Reply Brief 76
29(g) Ora Argument 76
11th Cir.R. 29-1 Motionsfor Leave 76
11th Cir.R. 29-2 Amicus Brief 76
FRAP 30 APPENDIX TO THE BRIEFS 77
30(a) Appellant’s Responsibility 77
30(b) All Parties Responsibilities 77
30(c) Deferred Appendix 78
30(d) Format of the Appendix 78
30(e) Reproduction of Exhibits 78
30(f) Appea on the Orignal Record Without an Appendix 79
11th Cir.R. 30-1 Record Excerpts - Appeals from District Court and Tax Court 79
11th Cir.R. 30-2 Record Excerpts - Agency Review Proceedings 80
|OP 1. Indexing Tabs on Record Excerpts 80
|OP 2. Record Excerptsin Cross-Appeals 80
IOP 3. Relevant Portions of Transcripts 80
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31(a) Timeto Serve and File aBrief 81
31(b) Number of Copies 81
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for Serving and Filing Brief 83
11th Cir.R. 31-1(¢) Jurisdictional Question 83

iX Rev.: 4/04



11th Cir.R. 31-2 Briefs and Record Excerptsin a Civil Appeal -
Motion to Extend Time or to File Out of Time

11th Cir.R. 31-2(a) Applicability of Rule

11th Cir.R. 31-2(b) First Request for an Extension of Time

11th Cir.R. 31-2(c) Seven Daysin Advance Requirement

11th Cir.R. 31-2(d) Second Request for an Extension of Time

11th Cir.R. 31-2(e) Extension of Time Must Be Requested Prior to Due Date

11th Cir.R. 31-2(f) Motion for Leave to File Out of Time

11th Cir.R. 31-3 Briefs - Number of Copies

11th Cir.R. 31-4 Expedited Briefing in Criminal Appeals

11th Cir.R. 31-5 Electronic Briefs

11th Cir.R. 31-5(a) Internet Upload

11th Cir.R. 31-5(b) IBM-formated 3%2" Floppy Disk

11th Cir.R. 31-5(c) 1SO Mode 1 (yellow book) CD-ROM

11th Cir.R. 31-6 Maintaining Privecy of Personal Data

|OP [. Briefing Schedule
IOP 2. Motions for Extension of Time to File Brief

FRAP 32 FORM OF BRIEFS, APPENDICES, AND OTHER PAPERS
32(a) Form of aBrief

32(b) Form of an Appendix
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FRAP 33 APPEAL CONFERENCES

11th Cir.R. 33-1 Kinnard Mediation Center

11th Cir.R. 33-1(a) Filing Civil Appeal Statement

11th Cir.R. 33-1(b) Portions of Record to Accompany
Completed Civil Appea Statement

11th Cir.R. 33-1(c) Mediation

11th Cir.R. 33-1(d) Confidential Mediation Statement

11th Cir.R. 33-1(e) Filing Deadlines

11th Cir.R. 33-1(f) Noncompliance Sanctions
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FRAP 34 ORAL ARGUMENT

34(a) In Generd

34(b) Notice of Argument; Postponement

34(c) Order and Contents of Argument

34(d) Cross-Appeals and Separate Appedls

34(e) Nonappearance of a Party

34(f) Submission on Briefs

34(g) Use of Physical Exhibits at Argument; Removal

11th Cir.R. 34-1 Sessions
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11th Cir.R. 34-4(b) Waiver or Submission Without Argument
11th Cir.R. 34-4(c) Failureto Appear for Oral Argument
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11th Cir.R. 34-4(f) Continuance of Hearing

11th Cir.R. 34-4(g) Recording Ord Arguments

11th Cir. R. 34-4(h) Citation of Supplemental Authorities During Oral Argument

IOP 1. Screening and Non-Argument Calendar

IOP 2. Oral Argument

|OP 3. Preparation and Issuing of Calendars

IOP 4. Location of Court Sessions - Convenience of Counsel
IOP 5. Forwarding Briefs to Judges

|OP 6. Pre-Argument Preparation

|OP 7. Identity of Panel

IOP 8. Checking In With Clerk's Office

IOP 9. Submission Without Argument

IOP 10. Time for Oral Argument

IOP 11. Additional Time for Oral Argument

IOP [2. Calling the Calendar

IOP 13. Presenting Argument

|OP 14. Timer and Lighting Signal Procedure

IOP 15. Appeals Conference and Designation of Writing Judge

FRAP 35 EN BANC DETERMINATION

35(@) When Hearing or Rehearing En Banc May Be Ordered
35(b) Petition for Hearing or Rehearing En Banc

35(c) Timefor Petition for Hearing or Rehearing En Banc
35(d) Number of Copies

35(e) Response
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35(f) Cadll foraVote

11th Cir.R. 35-1 Number of Copies and Length

11th Cir.R. 35-2 Time - Extensions

11th Cir.R. 35-3 Extraordinary Nature of Petitions for En Banc Consideration
11th Cir.R. 35-4 Matters Not Considered En Banc

11th Cir.R. 35-5 Procedure

11th Cir.R. 35-6 Form of Petition

11th Cir.R. 35-7 Response to Petition

11th Cir.R. 35-8 En Banc Briefs

11th Cir.R. 35-9 Senior Circuit Judges' Participation

11th Cir.R. 35-10  Effect of Granting Rehearing En Banc

IOP I. Time

IOP 2. Length

|OP 3. Panel Has Control

IOP 4. Requesting a Poll

IOP 5. No Poll Request

IOP 6. Requesting a Poll on Court's Own Motion

|OP 7. Polling the Court

IOP 8. Negative Poll

IOP 9. En Banc Rehearing Procedures Following Affirmative Poll

|OP 10. Circulation of Emergency Petitions for Hearing/Rehearing En Banc

FRAP 36 ENTRY OF JUDGMENT; NOTICE
36(Q) Entry
36(b)  Notice

11th Cir.R. 36-1 Affirmance Without Opinion
11th Cir.R. 36-2 Unpublished Opinions
11th Cir.R. 36-3 Publishing Unpublished Opinions

IOP 1. Motion to Amend, Correct, or Settle the Judgment
IOP 2. Effect of Mandate on Precedential Value of Opinion
IOP 3. Processing of Opinions

IOP 4. Circulation of Opinions to Non-Panel Members
IOP 5. Publication of Opinions

IOP 6. Release of Opinions

IOP 7. Appearance of Counsel Form

FRAP 37 INTEREST ON JUDGMENT
37(@) When the Court Affirms
37(b) When the Court Reverses
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FRAP 38 FRIVOLOUSAPPEAL —DAMAGESAND COSTS
11th Cir.R. 38-1 Time for Filing Motions
|OP  Motions for Damages and Costs

FRAP 39 COSTS

39(a) Against Whom Assessed

39(b) Costs For and Against the United States

39(c) Costsof Copies

39(d) Bill of Costs; Objedions; Insertion in Mandate
39(e) Costson Appeal Taxablein the District Court

11th Cir.R. 39-1 Costs

11th Cir.R. 39-2 Attorney’s Fees

11th Cir.R. 39-2(a) Timefor Filing

11th Cir.R. 39-2(b) Required Documentation

11th Cir.R. 39-2(c) Objection to Application

11th Cir.R. 39-2(d) Motion to Transfer

11th Cir.R. 39-2(e) Remand for Further Proceedings
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FEDERAL RULESOF APPELLATE PROCEDURE
Effective July 1, 1968, as amended to December 1, 2003
with

ELEVENTH CIRCUIT RULES
and
INTERNAL OPERATING PROCEDURES

TITLEI. APPLICABILITY OF RULES

FRAP 1. Scope of Rules; Title

(a) Scope of Rules.

(1) Theserulesgovern procedurein the United States courts of appeals.

(2) When these rules provide for filing a motion or other document in the district court,

the procedure must comply with the practice of the district court.

(b) [Abrogated]

29 (c) Title. Theserulesareto beknown asthe Federal Rules of Appellate Procedure.

30

31 (Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 29, 1994,

32 eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, ff. Dec. 1, 2002.)

33
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FRAP 2. Suspension of rules

In the interest of expediting decision, or for other good cause shown, a court of appeals
may, except as otherwise provided in Rule 26(b), suspend the requirements or provisions of
any of theserulesin aparticular case on application of a party or on itsown motion and may
order proceedingsin accordance with its direction.

(Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

* * k%

11th Cir. R. 2-1 Court Action. Inlieu of theprocedures described in the Eleventh Circuit Rulesand
Internal Operating Procedures, the court may teke such other or dfferent action as it deems

appropriate.
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1 TITLEIl. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT

2 COURT
3
4 FRAP 3. Appeal asof Right — How Taken
5
6 (@) Filing the Notice of Appeal.
7
8 (1) An appeal permitted by law as of right from a district court to a court of appeals may
9 betaken only by filing anotice of appeal with thedistrict clerk within thetime allowed
10 by Rule4. At thetime of filing, theappellant must fur nish theclerk with enough copies
11 of the noticeto enablethe clerk to comply with Rule 3(d).
12
13 (2) An appellant’sfailuretotakeany step other than thetimely filing of a notice of appeal
14 doesnot affect the validity of theappeal, but isground only for the court of appealsto
15 act asit considers appropriate, including dismissing the appeal.
16
17 (3) An appeal from a judgment by a magistr ate judgein a civil caseistaken in the same
18 way as an appeal from any other district court judgment.
19
20 (4) An appeal by permission under 28 U.S.C. § 1292(b) or an appeal in a bankruptcy case
21 may be taken only in the manner prescribed by Rules5 and 6, respectively.
22
23 (b) Joint or Consolidated Appeals.
24
25 (1) When two or more parties are entitled to appeal from a district court judgment or
26 order, and their interests make joinder practicable, they may file a joint notice of
27 appeal. They may then proceed on appeal asa single appellant.
28
29 (2) Whenthepartieshavefiled separatetimely noticesof appeal, theappealsmay bejoined
30 or consolidated by the court of appeals.
31
32 (c) Contents of the Notice of Appeal.
33
34 (1) The notice of appeal must:
35
36 (A) spedfythe party or partiestaking the appeal by naming each onein the caption
37 or body of the notice, but an attorney representing more than one party may
38 describethose partieswith such termsas* all plaintiffs,” “thedef endants,” “ the
39 plaintiffs A, B, et al.,” or “all defendants except X" ;
40
41 (B) designatethejudgment, order, or part thereof being appeaed; and
42
43 (C) namethe court to which the appeal istaken.
44
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(2) A pro senotice of apped is considered filed on behalf of the signer and the signer’s
spouse and minor children (if they are parties), unless the notice clearly indicates
otherwise.

(3) In a class action, whether or not the class has been certified, the notice of appeal is
sufficient if it names one person qualified to bring the appeal asrepresentative of the
class.

O©CoO~NOOUOA~WNEE

(4) An appeal must not bedismissed for informality of form or title of thenoticeof appeal,
10 or for failuretonamea party whoseintent to appeal isotherwiseclear from thenotice.

12 (5) Form 1in the Appendix of Formsisasuggested form of anotice of appeal.

14 (d) Serving the Notice of Appeal.

15

16 (1) Thedistrict clerk must servenotice of thefiling of a notice of appeal by mailing a copy
17 to each party’s counsel of record — excluding the appellant's — or, if a party is
18 proceeding pro se, tothe party’slast known address. When adefendant in acriminal
19 case appeals, theclerk must also serve a copy of the notice of appeal on the defendant,
20 either by personal service or by mail addressed to the defendant. The clerk must
21 promptly send a copy of the notice of appeal and of the docket entries— and any later
22 docket entries— to the clerk of the court of appealsnamed in thenotice. Thedistrict
23 clerk must note, on each copy, the date when the notice of appeal wasfiled.

24

25 (2) If an inmate confined in an institution files a notice of appeal in the manner provided
26 by Rule 4(c), the district clerk must also note the date when the clerk docketed the
27 notice.

28

29 (3) Thedistrict clerk’sfailureto servenoticedoesnot affect thevalidity of theappeal. The
30 clerk must note on thedocket the names of the partiesto whomthe clerk mails copies,
31 with thedateof mailing. Serviceissufficient despitethedeath of aparty or theparty’s
32 counsel.

33

34 (e) Payment of Fees. Upon filing a notice of appeal, the appellant must pay thedistrict clerk
35 all required fees. Thedistrict clerk receivesthe appellate docket fee on behalf of the court
36 of appeals.

37

38 (Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986; Apr. 25, 1989,
39 eff. Dec. 1, 1989; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24 ,
40 1998, eff. Dec. 1, 1998.)

41

42 * % % %

43

44 1.O.P. - Payment of Fees. When the notice of appeal is filed in the district court, counsel must pay
45 to the district court clerk, pursuant to FRAP 3(e), the court of appeals docketing fee of $250
46 required by 28 U.S.C. § 1913, plus the 85 district court filing fee required by 28 U.S.C. § 1917.
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1 Uponreceipt of a copy of a notice of appeal, the clerk of the court of appeals will transmit to counsel
2 a notice advising of other requirements of the rules. See FRAP 13, 15, and 21 for information on
3 payment of fees for Tax Court appeals, petitions for review of agency orders or writs of mandamus
4 or other writs.

5

6 Cross-Reference: FRAP 12, 13, 15, 21

7
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1 FRAP 4. Appeal asof Right — When Taken
2
3 (a) Appeal in a Civil Case.
4
5 (1) Timefor Filing a Notice of Appeal.
6
7 (A) Inacivil case, except asprovided in Rules4(a)(1)(B), 4(a)(4), and 4(c), the notice
8 of appeal required by Rule 3 must befiled with thedistrict clerk within 30 days
9 after thejudgment or order appealed from is enter ed.
10
11 (B) WhentheUnited Statesor itsofficer or agency isaparty, thenotice of appeal may
12 befiled by any party within 60 days after the judgment or order appealed from
13 Isentered.
14
15 (C) An appeal from an order granting or denying an application for awrit of error
16 coram nobis is an appeal in a civil casefor purposes of Rule 4(a).
17
18 (2) FilingBefore Entry of Judgment. A notice of appeal filed after the court announcesa
19 decision or order — but beforetheentry of thejudgment or order — istreated asfiled
20 on the date of and after the entry.
21
22 (3) MultipleAppeals. If oneparty timely filesa notice of appeal, any other party may file
23 anoticeof appeal within 14 daysafter thedatewhen thefir st noticewasfiled, or within
24 thetime otherwise prescribed by this Rule 4(a), whichever period endslater.
25
26 (4) Effect of a Motion on a Natice of Appeal.
27
28 (A) Ifapartytimely filesin thedistrict court any of thefollowingmotionsunder the
29 Federal Rules of Civil Procedure, the timeto file an appeal runsfor al parties
30 from theentry of the order disposing of the last such remaining motion:
31
32 (i) for judgment under Rule 50(b);
33
34 (i) toamend or makeadditional factual findingsunder Rule 52(b), whether or
35 not granting the motion would alter the judgment;
36
37 (ili) for attorney’s fees under Rule 54 if the district court extends the time to
38 appeal under Rule 58;
39
40 (iv) toalter or amend thejudgment under Rule 59;
41
42 (v) for anew trial under Rule59; or
43
44 (vi) for relief under Rule 60 if themotion isfiled nolater than 10 days after the
45 judgment isentered.
46
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36

38
39
40
41
42
43

45
46

(B)

(i) If a party files a notice of appeal after the court announces or enters a
judgment — but befor eit disposesof any motion listed in Rule4(a)(4)(A) —
the notice becomes effective to apped ajudgment or order, in wholeor in
part, when theorder disposingof thelast such remaining motion isentered.

(i) A party intending to challenge an order disposing of any motion lised in
Rule 4(a)(4)(A), or a judgment altered or amended upon such a motion,
must fileanoticeof appeal, or an amended noticeof appeal — in compliance
with Rule3(c) — within the timeprescribed by thisRulemeasured from the
entry of the order disposing of the last such remaining motion.

(ili) No additional feeisrequired to file an amended notice.

(5) Motion for Extension of Time.

(A)

(B)

(©)

Thedistrict court may extend the time to file a notice of appeal if:

(i) aparty somovesnolater than 30 daysafter thetime prescribed by thisRule
4(a) expires,; and

(i) regardlessof whether its motion isfiled before or duringthe 30 days after
the time prescribed by this Rule 4(a) expires, that party shows excusable
neglect or good cause.

A motion filed beforethe expiration of thetime prescribed in Rule 4(a)(1) or (3)
may be ex parte unlessthe court requiresotherwise. If the motion isfiled after
theexpiration of the prescribed time, natice must be given tothe other partiesin
accordance with local rules.

No extension under thisRule4(a)(5) may exceed 30 daysafter theprescribed time
or 10 days after the date when the order granting the motion is entered,
whichever islater.

(6) Reopeningthe Timeto Filean Appeal. Thedistrict court may reopen thetimetofile
an appeal for aperiod of 14 daysafter thedatewhenitsorder toreopen isentered, but
only if all the following conditions ar e satisfied:

(A)

(B)

(©)

the motion is filed within 180 days after the judgment or order is entered or
within 7 days after the moving party receives notice of the entry, whichever is
earlier;

the court finds that the moving party was entitled to notice of the entry of the
judgment or order sought tobe appealed but did not receive the notice from the
district court or any party within 21 days after entry; and

the court findsthat noparty would be preudiced.
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(7) Entry Defined.

(A)

(B)

A judgment or order isentered for purposes of this Rule 4(a):

(i) if Federal Rule of Civil Procedure 58(a)(1) does not require a separate
document, when thejudgment or order isentered in thecivil docket under
Federal Rule of Civil Procedure 79(a); or

(it) if Federal Rule of Civil Procedure 58(a)(1) requires a separ ate document,
when the judgment or order is entered in the civil docket under Federal
Rule of Civil Procedure 79(a) and when the earliest of these events ocaurs:

. thejudgment or order isset forth on a separate document, or

. 150 days have run from entry of the judgment or order in the civil
docket under Federal Rule of Civil Procedure 79(a).

A failureto set forth ajudgment or order on a separ ate document when required
by Federal Rule of Civil Procedure 58(a)(1) does nat affect the validity of an
appeal from that judgment or order.

(b) Appeal in a Criminal Case.

(1) Timefor Filing a Notice of Appeal.

(A)

(B)

Inacriminal case, adefendant’ snoticeof appeal must befiled in thedistrict court
within 10 days after thelater of:

(i) theentry of either thejudgment or the order being appealed; or
(i) thefiling of the gover nment’s notice of appeal.

When thegovernmentisentitled toappeal, itsnotice of appeal must befiled inthe
district court within 30 days after the later of:

(i) theentry of thejudgment or order being appealed; or

(i) thefiling of a notice of appeal by any defendant.

(2) FilingBefore Entry of Judgment. A notice of appeal filed after the court announcesa
decision, sentence, or order — but before the entry of the judgment or order — is
treated asfiled on the date of and after the entry.
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30
31
32
33
34
35
36
37
38
39
40
41
42
4

w

45
46

(3) Effect of a Motion on a Natice of Appeal.

(A) If adefendant timely makesany of thefollowing motionsunder the Federal Rules
of Criminal Procedure, the notice of appeal from a judgment of conviction must
be filed within 10 days after the entry of the order disposing of the last such
remainingmotion, or within 10 daysafter theentryof thejudgment of conviction,
whichever period endslater. Thisprovision appliesto atimely motion:

(i) for judgment of acquittal under Rule 29;

(i) for anew trial under Rule 33, but if based on newly discovered evidence,
only if the motion is made no later than 10 days after the entry of the
judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A noticeof appeal filed after thecourt announcesadecision, sentence, or order —
but before it disposes of any of the motions referred to in Rule 4(b)(3)(A) —
becomes effective upon the later of the following:

(i) theentry of theorder disposing of the last such remaining motion; or
(i) theentry of the judgment of conviction.

(C) A valid notice of appeal iseffective— without amendment — to appeal from an
order disposing of any of the motionsreferred toin Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon afinding of excusable neglect or good cause, the
district court may — beforeor after thetime hasexpired, with or without motion and
notice — extend the timeto file a notice of appeal for a period not to exceed 30 days
from the expiration of the time otherwise prescribed by this Rule 4(b).

(5) Jurisdiction. The filing of a notice of appeal under this Rule 4(b) does not divest a
district court of jurisdiction to correct a sentence under Federal Rule of Criminal
Procedure 35(a), nor does the filing of a motion under 35(a) affect thevalidity of a
notice of appeal filed before entry of theorder disposing of the motion. Thefiling of
amotion under Federal Rule of Criminal Procedure 35(a) does not suspend thetime
for filing a notice of appeal from a judgment of conviction.

(6) Entry Defined. A judgment or order isentered for purposes of this Rule 4(b) when it
isentered on the criminal docket.

(c) Appeal by an Inmate Confined in an Institution.

(2) If an inmate confined in an institution files a notice of appeal in either a civil or a
criminal case, the notice is timely if it is deposited in the institution’s internal mail
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1 system on or beforethelast day for filing. If an institution has a system designed for
2 legal mail, the inmate must use that system to receive the benefit of thisrule. Timely
3 filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a
4 notarized statement, either of which must set forth the date of deposit and state that
5 fir st-class postage has been prepaid.
6
7 (2) If aninmatefilesthefir st noticeof appeal in acivil caseunder thisRule4(c), the 14-day
8 period provided in Rule 4(a)(3) for another party to file a notice of appeal runsfrom
9 the date when thedistrict court dockets the first notice.
10
11 (3) When a defendant in a criminal case files a notice of appeal under this Rule 4(c), the
12 30-day period for thegover nment tofileitsnotice of appeal runsfrom theentry of the
13 judgment or order appealed from o from the district court’s dockeing of the
14 defendant’s notice of appeal, whichever islater.
15

16 (d) Mistaken FilingintheCourt of Appeals. If anoticeof appeal in either acivil or acriminal
17 case is mistakenly filed in the court of appeals, the clerk of that court must note on the
18 notice the date when it was received and send it to the district clerk. The noticeisthen
19 considered filed in thedistrict court on the date so noted.

20

21 (Asamended Apr. 30, 1979, eff. Aug. 1, 1979; May 1, 1991, eff. Dec. 1, 1991; Apr. 22,1993, eff.
22 Dec. 1,1993; Apr. 27,1995, eff. Dec. 1, 1995; Apr. 24,1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff.
23 Dec. 1, 2002.)

24

25 * % % %

26

27 LO.P. - Timely Filing Required. Except for notices of appeal filed by inmates of correctional
28 institutions as provided in FRAP 4(c), notices of appeal must be timely filed in the office of the clerk
29 of the district court. The provisions of FRAP 25(a) concerning filing by mail do not apply.

30

31 Cross-Reference: Fed.R.Civ.P. 54, 58, 79(a); 28 U.S.C. § 1292

32
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1 FRAPS5. Appeal by Permission
2
3 (@) Petition for Pamission to Appeal.
4
5 (1) To request permission to appeal when an appeal is within the court of appeals
6 discretion, a party must file a petition for permission to appeal. The petition must be
7 filed with thecircuit clerk with proof of serviceon all other partiestothedistrict court
8 action.
9
10 (2) The petition must befiled within the time ecified by the statute or rule authorizng
11 the appeal or, if no such time is specified, within the time provided by Rule 4(a) for
12 filing a notice of appeal.
13
14 (3) If a party cannot petition for appeal unless the district court first enters an order
15 granting permission to do so or stating that the necessary conditions are met, the
16 district court may amend itsorder, either onitsown or in responsetoaparty’ smotion,
17 toincludetherequired permission or statement. Inthat event, thetimetopetition runs
18 from entry of the amended order.
19

20 (b) Contents of the Petition; Answer or Cross-Petition; Oral Argument.
21
22 (1) The petition must include the following:

23

24 (A) thefactsnecessary to understand the question presented;

25

26 (B) thequestion itself;

27

28 (C) therelief sought;

29

30 (D) thereasonswhy the appeal should be allowed and is authorized by a statute or
31 rule; and

32

33 (E) an attached copy of:

34

35 (i) theorder, decree, or judgment complained of and any related opinion or
36 memor andum, and

37

38 (i) anyorder statingthedistrict court’spermissiontoappeal or findingthat the
39 necessary conditions are met.

40

41 (2) A party may file an answer in opposition or a cross-peition within 7 days after the
petition is served.

E&R
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(3) The petition and answer will be submitted without oral argument unlessthe court of
appeals ordersotherwise.

(c) Form of Papers; Number of Copies. All papersmust conform to Rule32(c)(2). Except by
the court’s permission, a paper must not exceed 20 pages, exclusive of the disclosure
statement, the proof of service, and the accompanying documents required by Rule
5(b)(1)(E). An original and 3 copies must be filed unless the court requires a different
number by local ruleor by order in aparticular case.

(d) Grant of Permission; Fees; Cost Bond; Filing the Record.

(1) Within 10daysafter theentry of theorder granting per misson toappeal, theappdlant
must:

(A) paythedistrict clerk all required fees; and
(B) fileacost bond if required under Rule7.

(2) A notice of appeal need not befiled. The datewhen the order granting permission to
appeal isentered serves asthe date of thenotice of appeal for caculating time under
theserules.

(3) Thedistrict clerk must natify the circuit clerk once the petitioner has paid the fees
Upon receiving thisnotice, the circuit clerk must enter the appeal on the docket. The
record must be forwarded and filed in accor dance with Rules 11 and 12(c).

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998,
eff. Dec. 1, 1998; Apr. 29, 2002, &ff. Dec. 1, 2002.)

* % % %

11th Cir. R. 5-1 Certificate Required. The petition and answer shall contain a Certificate of
Interested Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the
accompanying circuit rules.

* % % %

LO.P. - Appeals by Permission. When the petition is granted, counsel must pay to the district court
clerk the court of appeals docketing fee of 8250 required by 28 U.S.C. § 1913, plus the 85 district
court filing fee required by 28 U.S.C. § 1917.

Cross-Reference: FRAP 3, 26.1

Rev.: 12/03 12



FRAP 6. Appeal in a Bankruptcy Case from a Final Judgment, Order, or
Decree of a District Court or Bankruptcy Appellate Panel

(a) Appeal From a Judgment, Order, or Decree of a District Court Exercising Original
Jurisdiction in aBankruptcy Case. An appeal toacourt of appealsfrom afinal judgment,
order, or decreeof adistrict court exercising jurisdiction under 28 U.S.C. § 1334 istaken
asany other civil appeal under theserules

(b) Appeal From a Judgment, Order, or Decree of a District Court or Bankruptcy Appellate
Panel Exercising Appellate Jurisdiction in a Bankruptcy Case.

(1) Applicability of Other Rules. These rules apply to an appeal toa court of appeals
under 28 U.S.C. § 158(d) from a final judgment, order, or decreeof adistrict court or
bankruptcy appellate panel exercising appellatejurisdiction under 28 U.S.C. § 158(a)
or (b). But thereare 3 exceptions:

(A) Rules4(a)(4), 4(b), 9, 10, 11, 12(b), 13-20, 22-23, and 24(b) do not apply;

(B) thereferenceinRule3(c)to“ Form 1inthe Appendix of Forms’ must beread as
areferenceto Form 5; and

(C) when theappeal isfrom abankruptcy appellate panel, theterm “district court,”
asused in any applicable rule, means“ appellate panel.”

(2) Additional Rules. In addition to the rules made applicable by Rule 6(b)(1), the
following rules apply:

(A) Motion for rehearing.

(i)

(i1)

If a timely motion for rehearing under Bankruptcy Rule 8015 is filed, the
timeto appeal for all partiesrunsfrom theentry of the order disposing of
the motion. A notice of appeal filed after the district court or bankruptcy
appellate panel announces or enters a judgment, order, or decree — but
beforedisposition of themotion for rehearing— becomeseffectivewhen the
order disposing of the motion for rehearingisentered.

Appellatereview of the order disposing of the motion requiresthe party, in
compliancewith Rules3(c) and 6(b)(1)(B), toamend apreviously filed notice
of appeal. A party intendingto challengean altered or amended judgment,
order, or decree must file a notice of appeal or amended notice of appeal
within thetime prescribed by Rule 4 — excluding Rules 4(a)(4) and 4(b) —
measur ed from the entry of the order disposing of the motion.

(iii) No additional feeisrequired to filean amended notice.

13 Rev.: 12/98
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36

(B) Therecord on appeal.

(i)

(i)

Within 10 days after filingthe notice of appeal, the appellant must filewith
the clerk possessing the record assembled in accordance with Bankruptcy
Rule 8006 — and serve on the appellee — a stateament of the issues to be
presented on appeal and adesignation of therecord to becertified and sent
to thecircuit clerk.

An appelleewhobelievesthat other partsof therecord are necessary must,
within 10 daysafter being served with the appellant’ sdesignation, filewith
theclerk and serve on the appellant a designation of additional partsto be
included.

(iii) Therecord on appeal consists of:

® theredesignated record as provided above;

® theproceedingsin the district court or bankruptcy appellate panel;
and

® acertified copyof thedocket entriesprepared by theclerk under Rule
3(d).

(C) Forwardingtherecord.

(i)

(i1)

When the record is complete, the distria clerk or bankruptcy appellate
panel clerk must number the documents constituting the record and send
them promptly to the arcuit clerk together with a list of the documents
correspondinglynumber ed andreasonably identified. Unlessdirected todo
so by a party or the circuit clerk, the clerk will not send to the court of
appeals documents of unusual bulk or weight, physical exhibitsother than
documents, or other partsof therecord designated for omission bylocal rule
of thecourt of appeals. If theexhibitsareunusually bulky or heavy, aparty
must arrangewith theclerksin advancefor their transportation and r eceipt.

All partiesmust dowhatever elseisnecessary toenabletheclerk toassemble
and forward therecord. Thecourtof appealsmay provideby ruleor order
that a certified copy of thedocket entriesbe sent in placeof theredesignated
record, but any party may request at any time during the pendency of the
appeal that the redesignated record be sent.

(D) Filingtherecord. Upon receiving therecord — or acertified copy of thedocket
entriessent in placeof theredesignated record — thecir cuit clerk must fileit and
immediately notify all parties of thefiling date.

Rev.: 12/98
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(Asamended Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 22, 1993, ff. Dec. 1, 1993; Apr. 24, 1998,
eff. Dec. 1, 1998.)

* % % %

LO.P. - No Direct Appeal. The Judicial Council of the Eleventh Circuit has not established a
bankruptcy appellate panel. Direct appeal from bankruptcy courts to the court of appeals is not
authorized by statute. Final orders of bankruptcy courts may be appealed pursuant to 28 U.S.C. §
158(d) following final action by the district court. See In re General Coffee Corporation, 758 F.2d

e
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13
14

1406 (11th Cir., 1985). Only final bankruptcy orders may be appealed to this court. See 28 U.S.C.

§ 158(d).

Cross-Reference: FRAP 3, 4

15
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1 FRAP 7. Bond for Costson Appeal in a Civil Case

2

3 In acivil case, thedistrict court may require an appellant tofileabond or provide other
4 security in any form and amount necessary to ensure payment of costs on appeal. Rule 8(b)
5 appliesto a surety on a bond given under thisrule.

6

7 (Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 24, 1998, eff. Dec. 1, 1998.)

8

Rev.: 12/98 16
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FRAP 8.

Stay or Injunction Pending Appeal

(a) Motion for Stay.

(1) Initial Motion in theDistrict Court. A party must ordinarily movefirst in thedistrict
court for the following relief:

(A)
(B)
(©)

a stay of the judgment or order of adistrict court pending appeal;
approval of a supersedeas bond; or

an order suspending, modifying, restoring, or granting an injunction while an
appeal is pending.

(2) Motion in the Court of Appeals Conditions on Relief. A motion for the relief
mentioned in Rule 8(a)(1) may be madeto the court of appealsor to one of itsjudges.

(A)

(B)

(©)
(D)

(E)

The motion must:

(i) show that movingfirst in thedistrict court would be impracticable; or

(i) statethat, a motion having been made, the district court denied the motion
or failed to afford the rdief requested and state any reasons gven by the
district court for its action.

The motion must also include:

(i) thereasonsfor grantingtherelief requested and thefactsrelied on;

(i) originalsor copiesof affidavitsor other sworn statements supporting facts
subject to dispute; and

(iii) relevant partsof the record.

The moving party must give reasonable notice of the motion to all parties.

A motion under thisRule8(a)(2) must befiled with thecir cuit clerk and normally
will be considered by a pand of the court. But in an exceptional case in which
time requirements makethat procedureimpracticable, the motion may be made

to and considered by a single judge.

The court may condition relief on a party’sfiling a bond or other appropriate
security in thedistrict court.

17 Rev.: 12/98



1 (b) ProceedingAgainst aSurety. If aparty givessecurity in theform of abond or stipulation
2 or other undertakingwith one or moresureties, each surety submitsto thejurisdiction of
3 thedistrict court and irrevocably appointsthedistrict clerk asthesurety’ sagent on whom
4 any paper s affecting the surety’ sliability on the bond or undertaking may be served. On
5 motion, asurety’sliability may beenforced in thedistrict court without the necessity of an
6 independent action. The motion and any notice that thedistrict court prescribes may be
7 served on thedistrict clerk, who must promptly mail acopy to each surety whoseaddr ess
8 isknown.

9
10 (c) Stay in aCriminal Case. Rule 38 of theFederal Rules of Criminal Procedure governsa
11 stay in acriminal case.
12
13 (Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 24, 1998,
14 eff. Dec. 1, 1998.)
15
16 * % % %
17
18 11thCir.R.8-1 Motions. Motionsfor stay or injunction pending appeal must include a copy of the
19 judgment or order fromwhichrelief issought and of any opinion or findings of thedistrict court, and
20 shall otherwise comply with therules.
21
22 11th Cir. R. 8-2 Motion for Reconsideration. A motion to reconsider, vacate, or modify an order
23 granting or denyingrelief under FRAP 8 must befiled within 21 days of the entry of such order. No
24 additional time shal | be allowed for mailing.
25
26 * % k% %
27
28 1.O.P. - Proof of Service Required. Motions for stay or injunction pending appeal must include
29 proof of service on all parties appearing below.
30
31 Cross-Reference: FRAP 27
32
33

Rev: 1/02 18



1 FRAP9. Releasein aCriminal Case
2
3 (a) Release Before Judgment of Conviction.
4
5 (1) Thedistrict court must state in writing, or orally on the record, the reasons for an
6 order regarding the release or detention of a defendant in a criminal case. A party
7 appealing from the order must file with the court of appeals a copy of the district
8 court’sorder andthecourt’ sstatement of reasonsassoon aspr acticableafter filingthe
9 notice of appeal. An appellant who questionsthefactual basisfor thedistrict court’s
10 order must file a transcript of the release proceedings or an explanation of why a
11 transcript was not obtained.
12
13 (2) After reasonablenoticetothe appellee, the court of appeals must promptly determine
14 theappeal on thebasisof thepapers, affidavits, and partsof therecord that theparties
15 present or the court requires. Unlessthe court so orders, briefs need not befiled.
16
17 (3) Thecourt of appealsor oneof itsjudgesmay order thedefendant’ sreleasependingthe
18 disposition of the appeal.
19

20 (b) Release After Judgment of Conviction. A party entitled to doso may obtain review of a
21 district court order regarding release after a judgment of conviction by filing a notice of
22 appeal from that order in thedistrict court, or by filing a motion in the court of appeals
23 if theparty hasalready filed anotice of appeal from thejudgment of conviction. Both the
24 order and thereview aresubject toRule9(a). Thepapersfiled by the party seekingreview
25 must include a copy of the judgment of conviction.

26

27 (c) Criteriafor Release. The court must makeits decision regarding release in accor dance
28 with the applicable provisions of 18 U.S.C. 88 3142, 3143, and 3145(c).

29

30 (Asamended Apr. 24, 1972, eff. Oct. 1, 1972; Oct. 12, 1984; Apr. 29, 1994, eff. Dec. 1, 1994;
31 Apr. 24,1998, eff. Dec. 1, 1998.)

32

33 * % % %

34 11thCir. R. 9-1 Motions. Motionsfor release or for modification of the conditions of release mug
35 include a copy of the judgment or order from which relief is sought and of any opinion or findings
36 of thedistrict court.

37

38 * % % %

39

40 [.O.P. - Proof of Service Required. Motions for release or for modification of the conditions of
41 release must include proof of service on all parties appearing below.

42

43 Cross-Reference: FRAP 23, 27

19 Rev.: 12/98
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FRAP 10. The Record on Appeal

(a) Composition of the Record on Appeal. The following items constitute the record on

appeal:
(1) the original papersand exhibitsfiled in thedistrict court;
(2) thetranscript of proceedings, if any; and

(3) acertified copy of the docket entriesprepared by thedistrict clerk.

(b) The Transcript of Proceedings.

(1) Appédllant’sDuty to Order. Within 10 daysafter filing the notice of appeal or entry of
an order disposing of the last timely remaining motion of a type specified in Rule
4(a)(4)(A), whichever islater, the appellant must do either of the following:

(A) order fromthereporter atranscript of such partsof the proceedingsnot already
on fileasthe appellant consider s necessary, subject to alocal rule of the court of
appeals and with the following qualifications:

(i) theorder must bein writing;

(i) if the cost of the transcript is to be paid by the United States under the
Criminal JusticeAct, the order must so state; and

(iii) theappellant must, within the same period,filea copy of the order with the
district clerk; or

(B) fileacertificatestatingthat no transcript will be ordered.

(2) Unsupported Finding or Concluson. [f the appellant intendsto urge on appeal that
afinding or conclusion isunsupported by the evidence or iscontrary to the evidence,
the appellant must include in therecord a transcript of all evidence relevant to that
finding or conclusion.

(3) Partial Transcript. Unlesstheentiretranscript isordered:

(A) the appellant must — within the 10 days provided in Rule 10(b)(1) — file a
statement of the issues that theappellant intends to present on the appeal and
must serve on the appellee a copy of both the order or certificate and the
statement;

Rev.: 12/98 20
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(B) if the appellee considers it necessary to have a transcript of other parts of the
proceedings, the appellee mug, within 10 days after the service of the order or
certificate and the statement of the issues, file and serve on the appellant a
designation of additional partsto be ordered; and

(C) unlesswithin 10 days after service of that designation the appellant has order ed
all such parts and has so natified the appellee, the appellee may within the
following 10 dayseither order thepartsor movein thedistrict court for an order
requiring the appellant to do so.

(4) Payment. At thetimeof ordering, a party must make satisfactory arrangementswith
thereporter for paying the cost of the transcript.

(c) Statement of the Evidence When the Proceedings Were Not Recorded or When a

Transcript Is Unavailable. [f the transcript of a hearing or trial is unavailable, the
appellant may prepar e a statement of theevidence or proceedingsfrom thebest available
means, including the appellant’s recollection. The statement must be served on the
appellee, who may serve objectionsor proposed amendments within 10 days after being
served. Thestatement and any objections or proposed amendments must then besubmitted
tothedistrict court for settlement and approval. Assettled and approved, the statement
must be included by the district clerk in therecord on appeal.

(d) Agreed Statement asthe Record on Appeal. In placeof therecord on appeal asdefined in

Rule 10(a), the parties may prepare, sign, and submit to the district court a statement of
the case showing how the issues presented by the appeal arose and were decided in the
district court. Thestatement must set forth only thosefactsaverred and proved or sought
to be proved that are essential to the court’s resolution of the issues. If the statement is
truthful, it — together with any additionsthat the district court may consider necessary
toafull presentation of theissueson appeal — must be approved by thedistrict court and
must then be certified to the court of appealsastherecord on appeal. Thedistrict clerk
must then send it to the circuit clerk within the time provided by Rule 11. A copy of the
agreed statement may befiled in place of the appendix required by Rule 30.

(e) Correction or Modification of the Record.

() If any difference arises about whether therecord truly discloseswhat occurred in the
district court, the difference must be submitted to and settled by that court and the
record conformed accordingly.

(2) If anything material toeither party isomitted from or misstated intherecord by error
or accident, theomission or misstatement may becorrected and asupplemental record
may be certified and forwarded:

(A) on stipulation of the parties;

21 Rev.: 12/98



(B) by thedistrict court beforeor after the record has been forwarded; or
(C) by thecourt of appeals

(3) All other questionsasto the form and content of the recard must be presented to the
court of appeals.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar . 10, 1986, eff. July 1, 1986; May 1, 1991, eff.
Dec. 1,1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 27,1995, &f. Dec. 1,1995; Apr. 24, 1998, eff.
Dec. 1, 1998.)

* % % %

11th Cir. R. 10-1 Ordering the Transcript - Duties of Appellant and Appellee. Appellant's written
order for atranscript or certification that no transcript will be ordered, asrequired by FRAP 10(b),
shall be on aform prescribed by the court of appeals. Counsel and pro se paties shall file the
origina with the district court clerk, and send copies to the appropriate court reporter(s), the clerk
of the court of appeals, and all parties, in conformance with instructionsincluded ontheform. The
form must befiled and copies sent asindicated above within 10 days after filing the notice of appeal
or after entry of an order disposing of the last timely motion of atype specified in FRAP 4(a)(4).

If atranscript isto be ordered by counsel appointed under the Criminal Justice Act, and counsel
has not yet submitted to the district judge for approval aCJA Form 24, “ Authorization and V oucher
for Payment of Transcript,” counsel shall attach to the transcript order form filed with the district
court an origina completed and signed CJA 24 form requesting authorization for government
payment of the transcript. Thedistrict court derk will submit the CJA 24 to the appropriate district
judge for aruling.

If an appellee designates additional partsof the proceedingsto beordered, ordersadditional parts
of the proceedings, or moves in the district court for an order requiring appellant to do so, as
provided by FRAP 10(b), a copy of such designation, transcript order, or motion shall be
simultaneously sent to the clerk of this court in addition to being filed and served on other parties
as provided by FRAP 10(b).

* % * %

1.O.P.- Ordering the Transcript. The transcript order form prescribed by the court of appeals may
be obtained from the district court. Financial arrangements for payment of the costs of the
transcript which are satisfactory to the reporter must be made before the transcript order is
complete and signed by appellant.
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FRAP 11. Forwarding the Record

1

2

3 (a) Appellant’sDuty. An appellant filing a notice of appeal must comply with Rule 10(b) and
4 must dowhatever elseisnecessary to enabletheclerk toassembleand forwardtherecord.
5 If there are multiple appeals from a judgment or order, theclerk must forward a single
6 record.

7
8

(b) Duties of Reporter and District Clerk.

9
10 (1) Reporter’sDuty to Prepareand FileaTranscript. Thereporter must prepareand file
11 atranscript asfollows:
12
13 (A) Uponreceivingan order for atranscript, thereporter mustenter at thefoot of the
14 order thedate of itsreceipt and the expected completion date and send a copy, so
15 endorsed, to thecircuit clerk.
16
17 (B) If thetranscript cannot be completed within 30 days of the reporter’sreceipt of
18 the order, thereporter may requed thecircuit clek to grant additiona timeto
19 completeit. The clerk must note on the docket the action taken and notify the
20 parties.
21
22 (C) When atranscript iscomplete, thereporter must fileit with thedistrict clerk and
23 notify the circuit clerk of thefiling.
24
25 (D) Ifthereporter failstofilethetranscript on time, thecircuit clerk must notify the
26 district judge and do whatever elsethe court of appealsdireds.
27
28 (2) District Clerk’sDuty to Forward. When therecord iscomplete, thedistrict clerk must
29 number the documents constituting therecord and send them promptly to the circuit
30 clerk together with alist of the documentscor respondingly number ed and r easonably
31 identified. Unlessdirected todo so by aparty or thecircuit clerk, thedistrict clerk will
32 not send tothecourt of gppealsdocumentsof unusual bulk or weight, physical exhibits
33 other than documents, or other partsof therecord designated for omission bylocal rule
34 of the court of appeals. If the exhibits are unusually bulky or heavy, a party mug
35 arrange with the clerksin advancefor their transportation and receipt.
36

37 (c) RetainingtheRecord Temporarily inthe District Court for Usein Preparing the Appeal.
38 Thepartiesmay stipulate, or thedistrict court on motion may order, that thedistrict clerk
39 retain therecord temporarily for the partiesto usein preparing the paperson appeal. In
40 that event the district clerk must certify to thecircuit clerk that the record on appeal is
41 complete. Upon receipt of theappellee' sbrief, or earlier if thecourt ordersor the parties
42 agree, the appellant must request the district clerk to forward therecord.

43

44 (d) [Abrogated.]

46
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(e) Retainingthe Record by Court Order.

1

2

3 (1) Thecourt of appeals may, by order or local rule, provide that a certified copy of the
4 docket entriesbeforwarded instead of theentir erecord. But aparty may at any time
5 during the appeal request that designated parts of the record be forwarded.

6
7
8

(2) Thedistrict court may order therecord or some part of it retained if thecourt needs
it whilethe appeal is pending, subject, however, to call by the court of appeals.

9
10 (3) If part or all of therecord isordered reained, thedistria clerk must send tothecourt
11 of appeals a copy of the order and the docket entries together with the parts of the
12 original record allowed by the district court and copies of any parts of the record
13 designated by the parties.
14

15 (f) Retaining Parts of the Record in the District Court by Stipulation of the Parties. The
16 partiesmay agreeby written stipulation filed in thedistrict court that designated parts of
17 therecord beretained in thedistrict court subject to call by the court of appealsor request
18 by a party. The partsdf therecord so designated remain a part of therecord on appeal.
19

20 (g) Record for a Preliminary Motion in the Court of Appeals. If, before the record is
21 forwarded, a party makes any of the following motionsin the court of appeals:

22

23 ® for dismissal;

24 ® for release;

25 ® for astay pending appeal;

26 ® for additional security on the bond on appeal or on a super sedeas bond; or

27 ® for any other intermediate order —

28

29 thedistrict clerk must send the court of appealsany partsof therecord designated by any
30 party.

31

32 (Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998,
33 eff. Dec. 1, 1998.)

34

35 * * % %

36

37 11th Cir. R. 11-1 Duties of Court Reparters; Extensions of Time. In each casein which atranscript
38 isordered, the court reporter shall furnish the following information on a form prescribed by the
39 clerk of thiscourt:

40

41 (a) acknowledge that the reporter has received the order for the transcript and the date of the
42 order;

43

44 (b) state whether adequate financial arrangements have been madeunder CJA or otherwise;
45
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(c) state the number of trial or hearing days involved in the transcript and an estimate of the
number of pages;

(d) give the estimated date on which the transcript is to be completed.

The court reporter shall notify the ordering party and the clerk of this court at the time that
ordered transcriptsarefiled inthedistrict court. A court reporter who requests an extension of time
for filing the transcript beyond the 30 day period fixed by FRAP 11(b) shall fileawritten application
with the clerk of the court of appeals onaform provided by the clerk of this court and shall specify
in detail the amount of work that has been accomplished on the transcript, list al outstanding
transcripts due to this and other courts and the due date for filing each and set forth the reasons
which make an extension of timefor filing thetranscript appropriate. Thecourt reporter shall certify
that the court reporter has sent a copy of the application to both the Chief District Judge of that
district, to thedistrict judge who tried the case, and to all counsel of record. 1n some casesthiscourt
may require written approval of the request by theappropriate district judge. The clerk of the court
of appealsshall also send acopy of the clerk’ saction ontheapplication to both the appropriate Chief
District Judge and the district judge. If the court reporter files the transcript beyond the 30 day
period fixed by FRAP 11(b) without having obtained an extension of timeto do so, the clerk of the
court of appeals shall so notify the appropriate Chief District Judge as well as the district judge

11th Cir. R. 11-2 Certification and Transmission of Record - Duties of District Court Clerk. The
clerk of the district court is resporsible for determining when the record on appeal iscomplete for
purposes of the appeal. Upon completion of the record the derk of the district court shall
temporarily retain the record for use by the parties in preparing appellae papers. The clerk of the
district court shall certify to the parties on appeal and to the clerk of this court that the record
(including the transcript or parts thereof designated for indusion, and all necessary exhihits) is
completefor purposes of appeal. Unlessthe required certification can be transmitted to the clerk of
this court within 14 days from the filing by appellant of a cetificatethat no transcript is necessary
or 14 days after the filing of the transcript of trial proceedings if one has been ordered, whichever
islater, the clerk of the district court shall advise the clerk of this court of the reasons for delay and
request additional time for filing the required certification. Upon notification from this court that
the brief of the appellee has been filed, the clerk of the district court shall forthwith transmit the
complete original record. When a document in the record was electronically filed, and a
corresponding original paper document was not filed, the derk of the district court shall include a
paper copy of theelectronic document in the record transmitted to this court in the form required by
11th Cir. R. 11-4. The clerk of the district court shall identify the paper copy as a copy of an
electronically filed document.

11th Cir. R. 11-3 Preparation and Transmission of Exhibits - Duties of District Court Clerk. The
clerk of the district court is responsible for transmitting with the record to the derk of thiscourt a
list of documents correspondingly numbered and identified with reasonable definiteness.
Contraband, weapons, or currency shall not be sent except by court order. The clerk of the district
court must make advance arrangements with the clerk of the court of appeals prior to sending any
exhibit containing wiring or el ectronic components (such asabeeper, cellula phone, etc.). Exhibits
of unusual size or weight which are contained in abox larger than 14 3/4" x 12" x 9%%" shall not be
transmitted by theclerk of thedistrict courtuntil and unlessdirected to do soby theclerk of the court
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of appeals. A party must make advance arrangements with the clerks for the transportation and
receipt of exhibits of unusual size or weight. If transmittal has been authorized, a party may be
requested to personally transfer oversized exhibits to the clerk of the court of appeals.

11th Cir. R. 11-4 Form of Record. Therecord on gppeal shall be bound securely with durable front
and back coversin amanner that will facilitatereading. The clerk of thedistrict court or bankruptcy
court as applicable shall index the record by means of document numbers in consecutive order. In
civil appeals, including bankruptcy and prisoner (civil and habeas) gopeals, to facilitate use of the
record by the court and by counsel, the district court or bankruptcy court as gpplicable shall affix
indexing tabs bearing those document numbers to identify orders and significant filings. Indexing
tabs are not required to be affixed to records in criminal appeals.

* % % %

LO.P. -

1. Duties of Court Reporters; Extensions of Time. The appellant is not required to seek extensions
of time for filing the transcript if the reporter cannot prepare it within 30 days from receipt of the
appellant's purchase order. The matter of filing the transcript is between the reporter, the clerk of
the Eleventh Circuit, the clerk of the district court, and the district judge. Counsel will be informed
when an extension of time is allowed on request made by the court reporter.

2. Preparation of Record; Duties of District Court Clerk At the time that the record is complete

24 for purposes of appeal and before transmitting certification that the record is complete the district

25
26
27
28

court will assemble the record into one or more volumes, and identify by a separate document
number each filing contained therein. Eachvolume of the record should generally containless than
250 pages. The district court docket sheet, so numbered, will be provided to the parties upon
request to facilitate citation to the original record by reference to the file copies maintained by the

29 parties. Prior to transmitting the record to the clerk of the court of appeals, the district court docket

30
31
32
33
34
35
36
37

sheet shall be marked to identify by number the volume into which documents have been placed, and
the cover of each volume of the record shall indicate the volume number and the document numbers
of the first and last document contained therein (e.g., Vol. 2, Documents 26 - 49). The district court
docket sheet, so marked, will be included in the record transmitted to the clerk of the court of
appeals. Transcripts will be sequentially arranged in separate numbered volumes, with volume
numbers noted on the docket sheet index. In civil appeals, including bankruptcy and prisoner (civil
and habeas) appeals, standard commercially-available indexing tabs or their equivalent which
extend beyond the edge of the page shall be affixed to the first page of orders and of significant

38 filings in the record to identify and assist in locating the papers. Tabs should be visible and

39
40
41

42
43
44
45

staggered in sequence from top to bottom along the right-hand side. Tab numbers should
correspond to the document numbers assigned by the district court.

3. Preparation and Transmission of Exhibits In many districts, by local practice, discovery
material is not filed with the clerk. Furthermore, exhibits may sometimes be returned to the parties.
Parties are expected to notify the district court of any exhibits which they believe should be
transmitted to the court of appeals, and if not then on file with the district court, to provide said
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exhibits to the district court clerk. Contraband or dangerous exhibits shall not be sent except by
court order.

If audio or videotapes were offered into evidence at trial, such tapes and any transcripts
shall be retained by the district court clerk during the period in which a notice of appeal may be
timely filed and transmitted to the court of appeals with the record on appeal in accordance with
FRAP 11 and the corresponding circuit rules.

Ordinarily, oversized exhibits must be transmitted at the expense of the party requesting
same, following approval from the clerks of the court of appeals and the district court. Requests to
transmit oversized exhibits are discouraged. In lieu of arranging for transmittal by the district court
of oversized physical exhibits, parties are encouraged to substitute photographs, diagrams, or
models of lesser size and weight, or to stipulate to the nature and content of such exhibits. Theclerk
of the court of appeals may dispose of oversized exhibits without further notice unless a party makes
arrangements with the clerk for their return within thirty (30) days after issuance of mandate.

Cross-Reference: FRAP 16
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40

FRAP 12. Docketing the Appeal; Filing a Representation Statement; Filingthe
Record

(a) Docketing the Appeal. Upon receiving the copy of the notice of appeal and the docket
entries from the district clerk under Rule 3(d), the circuit clerk must docket the appeal
under thetitle of the district court action and must identify the appellant, adding the
appellant’s nameif necessary.

(b) Filing a Representation Statement. Unlessthe court of appeals designates another time,
theattorney who filed thenotice of appeal mug, within 10 days after filingthenotice, file
a statement with the circuit clerk naming the parties that the attorney represents on

appeal.

(c) Filing the Record, Partial Record, or Certificate. Upon receiving the record, partial
record,or district clerk’scertificateasprovided in Rule11, thecir cuit clerk must fileit and
immediately notify all parties of thefiling date.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986; Apr. 22, 193, eff.
Dec. 1, 1993; Apr. 24, 1998, eff. Dec. 1, 1998.)

* % * %

11th Cir. R. 12-1 Filing the Record. In an apped from a district court in which a transcript is
ordered, the record isdeemed completed and filed on the date the court reporter files the transcript
with the district court. In an appeal from a district court in which there was no hearing below
(including an appeal from summary judgment), or all necessary transcripts are already onfile, or a
transcript isnot ordered, therecord isdeemed completed and filed on the date the appeal isdocketed
in the court of appeals pursuant to FRAP 12(a). The provisions of thisrule dso apply tothe review
of a Tax Court decision. [See 11th Cir. R. 31-1 for the time for serving and filing briefs.]

* % *x %

LO.P.-

1. Docketing an Appeal. Appeals are immediately docketed upon receipt of the notice of appeal and
district court docket entries. A general docket number is assigned and all counsel and pro se parties
are so advised. Failure to pay the docket fee does not prevent the appeal from being docketed but
is grounds for dismissal of the appeal by the clerk under the authority of 11th Cir. R. 42-1.

2. Appearance of Counsel Form. Upon receipt of the notice of appeal, the clerk mails to all counsel
(except court-appointed counsel) an Appearance of Counsel Form that requests counsel to name
each party represented on appeal by that attorney. This Appearance of Counsel Form is the

41 preferred form for the Representation Statement required to be filed by FRAP 12(b). Counsel are

42
43
44
45
46

required to complete and return the Appearance of Counsel Form to the clerk within 14 days after
it is mailed. See I11th Cir. R. 46-1(d).

Cross-Reference: FRAP 3, 13, 46

Rev.: 1/02 28



1 TITLE Ill. REVIEW OF A DECISION OF THE UNITED STATES TAX
2 COURT

FRAP 13. Review of a Decision of the Tax Court

(a) How Obtained; Timefor Filing Notice of Appeal.

3

4

5

6

7

8 (1) Review of adecision of theUnited States Tax Court iscommenced by filing a notice of

9 appeal with the Tax Court clerk within 90 days after the entry of the Tax Court’s
10 decision. At thetimeof filing, theappellant must furnish theclerk with enough copies
11 of the notice to enable the clerk to comply with Rule 3(d). If one party files atimely
12 notice of appeal, any other party may file a notice of appeal within 120 days after the
13 Tax Court’sdecision isentered.

14

15 (2) If, under Tax Court rules, a party makes a timely motion to vacate or revise the Tax
16 Court’s decision, the time to file a notice of appeal runs from the entry of the order
17 disposing of the motion or from the entry of a new decision, whichever islater.

18

19 (b) Notice of Appeal; How Filed. The noticeof appeal may befiled either at the Tax Court
20 clerk’s office in the District of Columbia or by mail addressed to the clerk. If sent by
21 mail the noticeis considered filed on the postmark date, subject to § 7502 of the I nternal
22 Revenue Code, as amended, and the applicableregulations.

23

24 (c) Contentsof the Notice of Appeal; Service; Effect of Filing and Service. Rule 3 prescribes
25 the contents of a notice of appeal, the manner of service, and the dfect of its filing and
26 service. Form 2in the Appendix of Formsisa suggested form of a notice of appeal.

27

28 (d) TheRecord on Appeal; Forwarding; Filing.

29

30 (1) An appeal from the Tax Court is governed by the parts of Rules 10, 11, and 12
31 regarding the record on appeal from a district court, the time and manner of
32 forwarding and filing, and thedocketing in the court of appeals. Referencesin those
33 rulesand in Rule3tothedistrict court and district clerk aretoberead asreferringto
34 the Tax Court and itsderk.

35

36 (2) If an appeal from a Tax Court decision istaken to morethan one court of appeds, the
37 original record must be snt to the court named in thefirst notice of appeal filed. In
38 an appeal to any other court of appeals, the appellant must apply to that other court
39 to make provision for therecord.

40

41 (Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24,1998, eff.
42 Dec. 1, 1998.)

43

44 * k k%

45

29 Rev.: 12/98
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LO.P. - Payment of Fees. When the notice of appeal is filed in the Tax Court, counsel must pay to
the Tax Court the court of appeals docketing fee of $250 required by 28 U.S.C. § 1913. Upon
receipt of a copy of a notice of appeal, the clerk of the court of appeals will transmit to counsel a
notice advising of other requirements of the rules.

Cross-Reference: FRAP 3, 10, 11, 12
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1 FRAP 14. Applicability of Other Rulestothe Review of a Tax Court Decision
2

3 All provisions of theserules, except Rules 4-9, 15-20, and 22-23, apply to thereview of a
4 Tax Court decision.

5

6 (Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

31 Rev.: 12/98



1 TITLE IV. REVIEW OR ENFORCEMENT OF AN ORDER OF AN
2 ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR OFFICER

3
4 FRAP 15. Review or Enfor cement of an Agency Order — How Obtained;
5 | ntervention
6
7 (a) Petition for Review; Joint Petition.
8
9 (1) Review of an agency order iscommenced by filing, within thetime prescribed by law,
10 a petition for review with the clerk of a court of appeals authorized to review the
11 agency order. If their interestsmakejoinder practicable, twoor morepersonsmay join
12 in a petition to the same court to review the same order.
13
14 (2) The petition must:
15
16 (A) name each party seeking review either in the caption or the body of the petition
17 — using such terms as “et al.,” “petitioners,” or “respondents’ does not
18 effectively namethe parties;
19
20 (B) name the agency as a respondent (even though not named in the petition, the
21 United Statesisarespondent if required by statute); and
22
23 (C) specify theorder or part thereof tobereviewed.
24

25 (3) Form 3in the Appendix of Formsis a suggested form of a petition for review.
26
27 (4) Inthisrule“agency” includes an agency, board, commission, or officer; “petition for

28 review” includesapetition toenjoin, suspend, modify, or otherwisereview, or anotice
29 of appeal, whichever form isindicated by the applicable statute.
30

31 (b) Application or Cross-Application to Enforce an Order; Answer; Default.
32
33 (1) An application to enforce an agency order must be filed with the clerk of a court of

34 appealsauthorized toenforcetheorder. If apetitionisfiled toreview an agency order
35 that the court may enfor ce, a party opposing the petition may file a cr oss-application
36 for enforcement.

37

38 (2) Within 20daysafter theapplication for enfor cement isfiled, therespondent must serve
39 on the applicant an answer to the application and file it with the clek. If the
40 respondent fails to answer in time, the court will enter judgment for the relief
41 requested.

42

43 (3) Theapplication must contain aconcisestatement of the proceedingsin which theorder
44 was entered, the facts upon which venueis based, and therelief requested.

45
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23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

(c) Serviceof the Petition or Application. Thecircuit clerk must serve a copy of the petition
for review, or an application or cross-application to enforce an agency order, on each
respondent as prescribed by Rule 3(d), unless a different manner of serviceisprescribed
by statute. At thetime of filing, the petitioner must:

(1) serve, or have served, a copy on each party admitted to participate in the agency
proceedings, except for the respondents;

(2) filewith the clerk alig of those so served; and
(3) givetheclerk enough copies of the petition or application to serve each respondent.

(d) Intervention. Unlessa statute providesanother method, a per son who wantsto intervene
in a proceeding under thisrule must file a motion for leave to intervene with the cir cuit
clerk and serve a copy on all parties. The motion — or other notice of intervention
authorized by statute— must be filed within 30 days after the petition for review isfiled
and must contain a condse statement of theinterest of the moving party and the grounds
for intervention.

(e) Payment of Fees. When filing any separate or joint petition for review in a court of
appeals, the petitioner must pay the arcuit clerk all required fees.

(Asamended Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 24, 1998, eff. Dec. 1, 1998.)

* *x k% %

11th Cir. R. 15-1 Proceduresin Proceedingsfor Review of Orders of theFederal Enerqy Regulatory
Commission. This court has adopted special rules for these proceedings. See Addendum Two.

11th Cir. R. 15-2 Petitions for Review and Applications for Enforcement. A copy of the order(s)
sought to be reviewed or enforced shall be attached to each petition or application which is filed.
In an immigration appeal, the petitioner or applicant shall also attach a copy of the Immigration
Judge’ s order and the Notice to Appear.

11th Cir. R. 15-3 Answer to Application for Enforcement. An answer to an goplication for
enforcement may be served on the petitioner and filed with the clerk within 21 days after the
application isfiled.

11th Cir. R. 15-4 Motion for L eaveto Intervene A motion for leave to intervene or other notice of
intervention authorized by applicabl e gatute may be filed within 30 days of the date on which the
petition for review isfiled.

* % % %
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LO.P. -

1. Payment of Fees. The $250 court of appeals docketing fee required by 28 U.S.C. § 1913 is due
upon filing of the petition. Checks should be made payable to Clerk, 11th Circuit Court of Appeals.
Applications to file a petition in forma p auperis are governed by FRAP 24(b).

2. Notice of Origin. Counsel are requested to advise the clerk, at the time of filing, of the
petitioner's place of residence, principal place of business, domicile, or other information
concerning place of origin.

3. Federal Energy Regulatory Commission Proceedings. Because these matters usually involve
multiple parties before the court, it has adopted special procedures of (a) simplifying and defining
issues, (b) agreeing on an appendix and record, (c) assigning joint briefing responsibilities and
scheduling briefs, and (d) such other matters as may aid in the disposition of the proceeding. See
11th Cir. R. 15-1 and Addendum Two.

To avoid disqualification problems in handling matters involving regulation of natural gas
companies by the Federal Energy Regulatory Commission, panels for such matters are drawn by
lot on a yearly basis from the active judges of the court. All administrative motions filed inpending
gas matters during that panel's period of service and any such matters which may be readied on the
merits prior to the expiration of that panel's period of service are referred to the panel.

4. National Labor Relations Board Original Contempt Proceedings.

a. Assignment to Panel - When the Board files a petition for adjudication of a respondent
for civil contempt of apreviously issued order or mandate of this court, the clerk normally refers
it back to the original panel which previously heard or decided the matter on its merits. That
panel, through the initiating judge, is then responsible for issuance of all preliminary orders
including among others the order to show cause fixing the time for filing a response to the
pleadings or answer.

If the former panel determines that good reason exists for not assuming direction of the
matter (e.g., death or retirement of a panel member or serious legal issue warranting all active
Jjudge determination in the event of a visiting judge on the panel), the clerk is notified and under
the direction of the chief judge selects by lot a panel of active judges.

b. Where Evidentiary Hearing Required - If the matter indicates that disputed issues of fact
are involved requiring an evidentiary hearing, the initiating judge of the panel at that stage
usually enters for the panel the Board's proposed order of reference of the matter for hearing
before a special master, usually one selected on recommendation of the Director, Office of
Administrative Law Judges of the Office of Personnel Management. The order specifies the
nature of the conditions, the hearing, the master's powers and duties, the filing of the master's
report, including findings of fact, conclusions, and recommendations of the special master.

Rev.: 12/03 34
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c. Proceedings After Master's Report - Once the special master's report is filed, the parties
are advised thereof and of the order of reference fixing the time for filing of any objections,
responses to objections, and supporting briefs in support or opposition thereto. When ripe for
submission the matter is usually then routinely handled by the court under its screening
procedures.
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FRAP15.1. Briefsand Oral Argument in aNational Labor Relations Board
Proceeding

In either an enforcement or areview proceeding, a party adver se to the National L abor
Relations Board proceeds first on briefing and at oral argument, unless the court orders
otherwise.

(Asadded Mar. 10, 1986, eff. July 1, 1986; amended Apr. 24, 1998, eff. Dec. 1, 1998.)
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FRAP 16. The Record on Review or Enfor cement

(a) Composition of the Record. The record on review or enforcement of an agency order
consists of:

(1) the order involved;

(2) any findings or report on which it isbased; and

OCoOoO~NOOOUTR~,WN -

10 (3) the pleadings, evidence, and other parts of the proceedings before the agency.

11

12 (b) Omissions From or Misstatements in the Record. The parties may a any time, by
13 stipulation, supply any omission from therecord or correct a misstatement, or the court
14 may so direct. If necessary, the court may direct that a supplemental record beprepared
15 and filed.

16

17 (Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

18

19 * % % %
20

21 11th Cir. R. 16-1 Form of Record. Therecord on appeal shall be bound securely with durable front
22 and back coversinamanner that will fecilitatereading. The agency shall index the record by means
23 of document numbers in consecutive order.

24

25 Cross-Reference: FRAP 10

26
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FRAP 17. Filing the Record

(@) Agency toFile; Timefor Filing; Notice of Filing. Theagency must filetherecord with the
circuit clerk within 40 daysafter being served with a petition for review, unlessthe statute
authorizing review provides otherwise, or within 40 days after it files an application for
enfor cementunlesstherespondent failstoanswer or thecourt order sotherwise. Thecourt
may shorten or extend thetimetofiletherecord. Theclerk must notify al partiesof the
date when therecord isfiled.

(b) Filing— What Constitutes.
(1) Theagency must file:

(A) theoriginal or a certified copy of the entire record or parts designated by the
parties; or

(B) a certified list adequately describing all documents, transcripts of testimony,
exhibits, and other material constituting the record, or describing those parts
designated by the parties.

(2) Thepartiesmay stipulatein writing that norecord or certified list befiled. Thedate
when thestipulationisfiled with thecircuit clerk istreated asthedatewhen therecord
isfiled.

(3) Theagency must retain any portion of therecord not filed with theclerk. All partsof
therecord retained by the agency are a part of the record on review for all purposes
and, if thecourt or aparty sorequests, must besent tothecourt regar dlessof any prior
stipulation.

(Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

* % % %

11th Cir. R. 17-1 Certified Extracts of the Record. If acertified list of documents comprising the
record is filed in lieu of the formal record, petitioner shall obtain from the agency, boad, or
commission acertified copy of the portions of the record relied upon by the patiesin their briefs,
to be numbered and indexed and filed within 21 days from the date of filing of respondent's brief,
with afront and back durable (at least 90#) cover. The front cover shall contain the information
specified in 11th Cir. R. 28-1(a) and be captioned "Certified Extracts of the Record.”

Rev.: 4/99 38



1 FRAP 18. Stay Pending Review
2
3 (a) Moation for a Stay.
4
5 () Initial Motion Beforethe Agency. A petitioner must ordinarily movefirst beforethe
6 agency for a stay pending review of itsdecision or order.
7
8 (2) Mation in the Court of Appeals. A motion for a stay may be made to the court of
9 appeals or one of itsjudges.
10
11 (A) Themotion must:
12
13 (i) show that moving first before the agency would be impracticable; or
14
15 (i) statethat, a motion having been made, the agency denied the motion or
16 failed to afford the relief requested and state any reasons given by the
17 agency for itsaction.
18
19 (B) Themotion must also include:
20
21 (i) thereasonsfor granting therelief requested and the factsrelied on;
22
23 (i) originalsor copiesof affidavitsor other sworn statements supporting facts
24 subject to dispute; and
25
26 (iii) relevant partsof therecord.
27
28 (C) Themoving party must give reasonablenotice of the motion to all parties.
29
30 (D) Themotion must befiled with thecircuit clerk and normally will be consider ed
31 by a panel of the court. But in an exceptional case in which time requirements
32 make that procedureimpracticable, the motion may bemade to and considered
33 by a singlejudge.
34

35 (b) Bond. Thecourt may condition relief on thefiling of abondor other appropriate security.

37 (Asamended Apr., 1998, eff. Dec. 1, 1998.)

38

39 * % % %

40

41 11th Cir. R. 18-1 Motions. Motions for stay or injunction pending review must include a copy of
the decison or order from which relief issought and of any opinion or findings of the agency.

E&RS
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11th Cir. R. 18-2 Motion for Reconsideration. A motion to reconsider, vacate, or modify an order
granting or denying relief under FRAP 18 must be filed within 21 days of the entry of such order.
No additiona time shall be allowed for mailing.

1
2
3
4
5 * % * %

6

7 LO.P. - Proof of Service Required. Motions for stay or injunction pending review must include
8 proof of service on all parties appearing below.

9
10 Cross-Reference: FRAP 27
11
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FRAP 19. Settlement of a Judgment Enforcing an Agency Order in Part

1
2
3 When the court filesan opinion directing entry of judgment enfor cing the agency’ sorder
4 in part, the agency must within 14 days file with the clerk and serve on each other party a
5 proposed judgment conforming to the opinion. A party who disagrees with the agency’s
6 proposed judgment must within 7 daysfilewith theclerk and servetheagency with a pr oposed
7 judgment that the party believes conformsto the opinion. Thecourt will settlethejudgment
8 and direct entry without further hearing or argument.
9

10 (Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff. Dec. 1, 1998.)

11
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1 FRAP 20. Applicability of Rulesto the Review or Enforcement of an Agency
2 Order

3

4 All provisions of these rules, except Rules 3-14 and 22-23, apply to the review or
5 enforcement of an agency order. Intheserules, “ appellant” includesapetitioner or applicant,
6 and “appellee” includes a respondent.

7

8 (Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

9
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1 TITLEV. EXTRAORDINARY WRITS

2
3 FRAP21. Writsof Mandamusand Prohibition,and Other Extraordinary Writs
4
5 (a) Mandamusor Prohibition to a Court: Petition, Filing, Service, and Docketing.
6
7 (1) A party petitioning for awrit of mandamusor prohibition directed toa court must file
8 apetition with thecircuit clerk with proof of serviceon all partiestotheproceedingin
9 thetrial court. Theparty must also providea copy tothetrial court judge. All parties
10 to the proceeding in the trial court other than the petitioner are respondents for all
11 pur poses.
12
13 (2) (A) Thepetition must betitled “In re[name of petitioner].”
14
15 (B) The petition must state:
16
17 (i) therelief sought;
18
19 (it) theissues presented;
20
21 (iii) thefacts necessary to understand the isaue presented by thepetition; and
22
23 (iv) thereasonswhy thewrit should issue.
24
25 (C) The petition must include a copy of any order or opinion or parts of the record
26 that may be essential to understand themattersset forth in the petition.
27

28 (3) Uponreceivingtheprescribed docket fee, thecler k must docket thepetition and submit
29 it to the court.

30

31 (b) Denial; Order Directing Answer; Briefs, Precedence.

32

33 (1) The court may deny the petition without an answer. Otherwise, it must order the
34 respondent, if any, to answer within a fixed time.

35

36 (2) Theclerk must servethe order torespond on all persons directed to respond.
37
38 (3) Two or morerespondents may answer jointly.

39

40 (4) Thecourt of appeals may invite or order thetrial court judge to addressthe petition
41 or may invitean amicuscuriaetodo so. Thetrial court judge may request permission
42 toaddressthepetition but may not dosounlessinvited or ordered to do soby thecourt
43 of appeals.

44

45
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(5) If briefing or oral argument isrequired, the clerk must advise the parties, and when
appropriate, thetrial court judge or amicuscuriae.

(6) The proceeding mug be given preference over ordinary civil cases.
(7) Thecircuit clerk must send a copy of the final disposition to thetrial court judge.

(c) Other Extraordinary Writs. An application for an extraordinary writ other than one
provided for in Rule 21(a) must be made by filing a petition with the circuit clerk with
proof of service on therespondents. Proceedings on the application must conform, so far
asispracticable, to the procedures prescribed in Rule 21(a) and (b).

(d) Form of Papers;, Number of Copies. All papersmust conform to Rule 32(c)(2). Except by
the court’s permission, a paper must not exceed 30 pages, exclusive of the disclosure
statement, the proof of service and the accompanying documents required by Rule
21(a)(2)(C). Anoriginal and 3 copies must befiled unlessthe court requiresthefiling of
a different number by local rule or by order in a particular case.

(Asamended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 24, 1998,
eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % *x %

11th Cir. R. 21-1 Writs of Mandamus and Prohibition and Other Extraordinary Writs.

(a) Aspart of the required showing of the reasons why the writ should issue, the petition should
includeashowing that mandamusisappropriate becausethereisno other adequateremedy available.

(b) The petition shall include a Certificate of Interested Persons and Corporate Disclosure
Statement as desaribed in FRAP 26.1 and the accompanying circuit rules.

(c) Thepetition shall includeaproof of serviceshowing that the petition wasserved on all parties
to the proceeding in the district court, and that a copy was provided to the district court judge.
Serviceisthe responsibility of the petitioner, not the clerk.

* k% % %

LO.P. - Payment of Fees. The 8250 court of appeals docketing fee required by 28 U.S.C. § 1913 is
due upon filing of the petition. Checks should be made payable to Clerk, 11th Circuit Court of
Appeals.

Cross-References FRAP 26.1
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1 TITLEVI. HABEAS CORPUS PROCEEDINGSIN FORMA PAUPERIS

FRAP 22. Habeas Cor pus and Section 2255 Proceedings

madeto theappropriatedistrict court. If madetoacircuitjudge, theapplication must be

transferredtotheappropriatedistrict court. If adistrict court deniesan application made

or transferred toit, renewal of theapplication beforeacircuit judgeisnot permitted. The

applicant may, under 28 U.S.C. § 2253, appeal to thecourt of appeals from the district
10 court’sorder denying the application.

2
3
4
5 (a) Application for the Original Writ. An application for a writ of habeas cor pus must be
6
7
8
9

11

12 (b) Certificate of Appealability.

13

14 (1) In a habeas corpus procesding in which the detention complained of arises from
15 process issued by a state court, or in a 28 U.S.C. § 2255 proceeding, the applicant
16 cannot take an appeal unless a circuit justice or a circuit or district judge issues a
17 certificate of appealability under 28 U.S.C. § 2253(c). If an applicant files a notice of
18 appeal, thedistrict judgewho render ed the judgment must either issue a certificate of
19 appealability or state why a certificate should not issue. Thedistrict clerk must send
20 thecertificateor statementtothecourt of appealswith the noticeof appeal and thefile
21 of the district court proceedings. If thedistrict judge has denied the certificate, the
22 applicant may request a circuit judge to issue the certificate.

23

24 (2) A request addressed to the court of appeals may be considered by a circuit judge or
25 judges, asthecourt prescribes. |f noexpressrequestfor acertificateisfiled, thenotice
26 of appeal constitutesa request addressed to the judges of the court of appeals.

27

28 (3) A certificate of appealability isnot required when a state or itsrepresentativeor the
29 United Statesor itsrepresentative appeals.

30

31 (Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

32

33 * % % %

34

35 11th Cir. R. 22-1 Certificate of Appealability.

36

37 (@) In al appedsin cases brought pursuant to 28 U.S.C. 88 2254 or 2255, counsel shdl apply
38 tothedigtrict court for aruling on acertificate of apped ability.

40 (b) Thedistrict court shdl promptly send to the court of gopeals upon issuance a certificate of
41 appealability or statement that such a certificate should not issue.

43 (c) When an application for a certificate of appealability is acted upon by the district court, but
44 the applicant hasnot filed a notice of appeal:
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(1) thedistrict court shall construe the application for a certificate of appealability asalso
anotice of appeal, and fileit as such; and

(2) ifthedistrict courtdeniesacertificateof appealability, and at the time of docketing the
appeal in the court of appeals the applicant has not filed arenewed goplication for a certificate
of appealabilityinthe court of appeal s, the application denied by thedistrict court (construed and
filed as a notice of appeal) shall be construed by the court of appeals as a renewed application
for acertificate of gpped ability.

(d) An application tothe court of appealsfor acertificate of appealability shall be considered by
asinglecircuit judge. Thedenial by asinglecircuitjudge of acertificate of appealability may bethe
subject of amotion for reconsideration but may not be the subject of a petition for panel rehearing
or apetition for rehearing en banc.

11th Cir. R. 22-2 Length of Application for a Cetificate of Appealability. An application to the
court of appealsfor acertificate of appealability and a brief in support thereof (whether or not they
arecombined in asingle document) collectively may not exceed the maximum length authorized for
a party’s principal brief [See FRAP 32(8)(7)]. A response and brief opposing an applicationis
subject to the samelimitations.

11th Cir. R. 22-3 Application for Leave to File a Second or Successive Habeas Corpus Petition or
Motion to Vacate, Set Aside or Correct Sentence.

(a) Form. An applicant seeking leave to file a second or successive habeas corpus petition or
motion to vacate, set aside or correct sentence must use the appropriate form provided by the clerk
of this court, except in a capital case. In capitd cases, the use of such form is optiond.

(b) Finality of Determination. Pursuant to 28 U.S.C. § 2244(b)(3)(E), the grant or denial of an
authorization by a court of appealsto file asecond or successivehabeas corpus petition or amotion
pursuant to 28 U.S.C. § 2255 is not appealable and shall not be the subject of a petition for panel
rehearing or a petition for rehearing en banc.

11th Cir. R. 22-4 Petitions in Capital Cases Pursuant to 28 U.S.C. 88 2254 and 2255.

(a) Stay Cases

(1) Thefollowing rules shall apply to cases brought pursuant to 28 U.S.C. 88 2254 and 2255 in
which acourt hasimposed a sentence of death, execution has been ordered, a United States District
Court has denied amotionto stay execution pending appeal, and the petitioner has appealed to this
court and has applied for a stay of execution. Except as changed by these rules the provisions of
11th Cir. R. 27-1 shd| apply.

(2) Uponthefiling of the notice of appeal in acase wherethe district court has denied astay, the
clerk of thedistrict court shall immediately notify theclerk of this court by telephone of such filing.

Rev.: 4/04 46



O©CoO~NOOUA~,WNEE

(3) An original and four copies of the motion for stay of execution and application for a
certificate of appealability (if not granted by the district court) shall be filed with the clerk of this
court together with documents required by 11th Cir. R. 27-1.

(4) Upon receipt of the notice of appeal and motion for stay (and application for a certificate of
gpped ability, if not granted by the district court), the clerk shall dodket the appeal and assign it to
apanel constituted by the court from aroster of the active judges of the court maintained for the
purposes of these rules. The clerk shall notify the judges of the parel of their assgnment by
telephone or other expeditious means. The pand to which the appeal is assigned shall handle all
matters pertaining to the motion to stay, application for acertificate of appealability, the merits,
second or successive petitions, remands from the Supreme Court of the United States, and dl
incidental and collateral matters, including any separate proceedings questioning the conviction or
sentence.

(5) The panel shall consider an application for a certificate of appealability, shall determine
whether oral argument will be heard on the motion to stay, and shall determine all other matters
pertaining to theappeal.

(6) If thedistrict court hasrefused to grant acertificate of appealability, and thiscourt also denies
a certificate of appealability, no further action need be taken by the couirt.

(7) If acertificate of appeal ability is granted by thedistrict court or by this court, the panel shall
grant a temporary stay pending consideration of the merits of the appeal if necessary to prevent
mooting the appeal; provided, however, the panel may, after hearing, deny astay if it makeswritten
findings that:

(i) theappeal isfrivolous, or islacking anyfactual basisin the record, or is squarely foreclosed
by statute, rule, or authoritative court decision; or

(ii) the petition is successive, and the requirements for digmissal are met.

Thepanel may concludethat the meritsof the appeal can be appropriately addressed and decided
with a decision on the motion to stay. To do so, the panel must conclude that the record before it
isadequate and that it can reach aconsidered decision on the merits. Additionally, counsel must be
given notice to address the merits along with the goplication for a gay, must have adequate
opportunity to brief the appeal on the merits, and must be given the opportunity for oral argument
on the merits. Notwithstanding the authority of the panel to decide the merits along with the motion
to stay, the dday that isavoided by such expedited procedureswill not ordinarily warrant departure
from the normal, untruncated processes of appellate review in the appeal of afirst or origind writ
of habeas corpus in federal court. Thus, in afirst or original writ appeal, in the absence of good
cause shown, the panel handling the appeal will allow the ordinary brigfing schedulefor appealsto
the extent feasible the panel may, however, set theappeal for hearing on an advanced basis.
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(b) Non-Stay Cases

(1) In appeals from judgments and orders entered pursuant to 28 U.S.C. 88 2254 and 2255 in
capital cases, if petitioner has been granted a certificate of appeal ability by the district court and no
stay of execution has been entered by the district court, and a stay of execution is not sought of the
court of appeals, the appea shall proceed under the Federal Rules of Appellate Procedure, the
Eleventh Circuit Rules, and the usual policies of this court. The appeal will be assigned for oral
argument and set for hearing on an advance basis before an oral argument panel selected from a
roster of the court maintained for the purposes of these rules. The ordinary briefing schedule for
appealswill be followed to the extent feasible.

(c) Application for an Order Authorizing Second or Successive Habeas Corpus Apptieation
Petition. An applicationinthe court of appealsfor anorder authorizing the district court to consider
asecond or successive habeas corpus apptieation-petition shall be assigned to the panel constituted
under section (a)(4) of thisRuleto consider habeas corpus appeal s, petitionsor other rel ated matters
with respect to the same petitioner.

* % % %

LO.P. - Certificate of Appealability. Consistent with FRAP 2, the court may suspend the provisions
of 11th Cir. R. 22-1(d) and order proceedings in accordance with the court’s direction.

Cross-Reference: FRAP 27; 28 U.S.C. 88 2244, 2254, 2255; Rule 9(b) of the Rules Governing
Section 2254 Cases in the United States District Courts
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FRAP 23. Custody or Release of a Prisoner in a Habeas Cor pus Proceeding

(a) Transfer of Custody Pending Review. Pending reviewn of a decision in a habeas cor pus
proceedingcommenced beforeacourt, justice, or judgeof theUnited Statesfor therelease
of a prisoner, the person having custody of the prisoner must not transfer custody to
another unlessatransfer isdirected in accordancewith thisrule. When, upon application,
a custodian shows the need for a transfer, the court, justice, or judge rendering the
decision under review may authorize thetransfer and substitute the successor custodian
asaparty.

O©CooO~NOOOITRAWN -

10

11 (b) Detention or Release Pending Review of Decision Not to Release. Whilea decision not to
12 releasea prisoner isunder review, the court or judgerendering thedecision, or the court
13 of appeals, or the Supreme Court, or ajudgeor justice of either court, may order that the
14 prisoner be:

15

16 (1) detained in the custody from which releaseis sought;

17

18 (2) detained in other appropriate custody; or

19

20 (3) released on personal recognizance, with or without surety.

21

22 (c) Release Pending Review of Decision Ordering Release. While a decision ordering the
23 release of a prisoner is under review, the prisoner must — unless the court or judge
24 renderingthedecision, or thecourt of appeal s, or the Supreme Court, or ajudgeor justice
25 of either court ordersotherwise — bereleased on personal recognizance, with or without
26 surety.

27

28 (d) Madification of the Initial Order on Custody. An initial order governing the prisoner’s
29 custody or release, includingany recognizanceor surety, continuesin effect pendingreview
30 unless for special reasons shown to the court of appeals or the Supreme Court, or to a
31 judgeor justice of either court, theorder ismodified or an independent order regarding
32 custody, release or surety isissued.

33

34 (Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff. Dec. 1, 1998.)

35

36 Cross-Reference: FRAP9

37
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1 FRAP 24. Proceeding in Forma Pauperis

() Leaveto Proceed in Forma Pauperis.

(1) Motion in the District Court. Except as stated in Rule 24(a)(3), a party to a district
court action who desiresto appeal informa pauperismust fileamotion in thedistrict
court. Theparty must attach an affidavit that:

(A) showsin thedetail prescribed by Form 4 of the Appendix of Forms, the party’s
inability to pay or to gve security for feesand costs,

(B) claimsan entitlement toredress; and
(C) statestheissuesthat the party intendsto present on appeal.

(2) Action on the Motion. If thedistrict court grantsthemotion, the party may proceed
on appeal without prepaying or giving security for fees and costs, unless a statute
providesotherwise. If thedistrict court deniesthe motion, it must stateitsreasonsin
writing.

(3) Prior Approval. A party who was permitted to proceed in forma pauperis in the
district court action, or who was determined to be financially unable to obtain an
adequatedefensein acriminal case, may proceed on appeal in forma pauperiswithout
further authorization, unless:

(A) thedistrict court— beforeor after thenoticeof appeal isfiled —certifiesthat the
appeal isnot taken in good faith or findsthat the party is not otherwise entitled
toproceed in forma pauperisand statesinwriting itsreasonsfor thecertification
or finding; or

(B) astatute providesotherwise.

(4) Noticeof District Court’sDenial. Thedistrict clerk mustimmediately notify theparties
and the court of appealswhen thedistrict court does any of the following:

(A) deniesamotion toproceed on appeal in forma pauperis;
(B) certifiesthat the appeal isnot taken in good faith; or
(C) findsthat the party isna otherwise entitled to proceed in forma pauperis.

(5) Motion in the Court of Appeals. A party may file a motion to proceed on appeal in
forma pauperis in the court of appeals within 30 days after service of the notice
prescribed in Rule24(a)(4). Themotion must includeacopy of theaffidavit filed in the
district court and thedistrict court’ sstatement of reasonsfor itsaction. If no affidavit
wasfiled in thedistrict court, the party must include the affidavit prescribed by Rule
24(a)(1).
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18
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22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(b) Leave to Proceed in Forma Pauperis on Appeal or Review of an Administrative Agency
Proceeding. When an appeal or review of a proceeding before an administrative agency,
board, commission, or officer (including for the purposeof thisrulethe United States Tax
Court) proceedsdirectly in a court of appeals, a party may filein the court of gppeals a
motion for leave to proceed on appeal in forma pauperis with an affidavit prescribed by
Rule 24(a)(1).

(c) Leaveto Use Original Record. A party allowed to proceed on appeal in forma pauperis
may request that theappeal beheard on theoriginal record without reproducing any part.

(Asamended Apr. 1,1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff.
Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* * % %

11th Cir. R. 24-1 Appeals In Forma Pauperis and Under the Criminal Justice Act.

(a) To meet the requirements of the Criminal Justice Act of 1964, as amended, 18 U.S.C. §
3006A, thejudicial council of thiscircuit has adopted aplan that supplementsthe various plansthat
have been adopted by the United States district courts of thiscircuit by providing for representation
on appeal of partiesfinancially unableto obtainadequate representation. Thecircuit'sCJA plan, and
the guidelines for counsel, appear as Addendum Four to these rules

(b) If counsel was appointed for a party inthe district court under the Criminal Justice Act, the
party may appeal without prepaying costs and without establishing the right to proceed in forma
pauperis. 18 U.S.C. § 3006A (d)(6). Thispolicy also appliesto al in forma pauperis appeals from
judgments of conviction.

11th Cir. R. 24-2 Motion for L eave to Proceed on Appeal In Forma Pauperis. A motion for leave
to proceed on appeal in forma paupeis may be filed in the court of appeals within 30 days after
service of notice of the action of the district court denying leave to proceed on appeal in forma
pauperis.

* % % %

L.O.P. - Prison Litigation Reform Act. In all civil appeals by prisoners, the Prison Litigation Reform
Act of 1995 (hereinafter "the Act"), 28 U.S.C. § 1915 (as amended), requires payment of a docket

37 fee of $250.00 and a filing fee of $5.00 (for a total of $255.00) to the clerk of the United States

38
39
40
41
42
43
44

District Court where the prisoner/appellant filed the notice of appeal. Likewise, prior to the filing
of a petition for a writ of mandamus (or other writ) the Act requires payment of a docketing fee of
$250.00 to the clerk of this court. If a prisoner is unable to pay the required fee in full at the time
of filing a notice of appeal or petition for a writ, the appropriate district court (if a notice of appeal
is filed) or this court (if a petition for a writ is filed) may allow the prison or other institution of
confinement to pay the fee in installments from the prisoner's account.
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1 TITLEVII. GENERAL PROVISIONS

FRAP 25.

(a) Filing.

Filing and Service

(2) Filingwith the Clerk. A pape required or permitted to befiled in a court of appeals
must befiled with thederk.

(2) Filing: Method and Timeliness.

(A)

(B)

©

(D)

In general. Filingmay beaccomplished by mail addressed totheclerk, butfiling
isnot timely unlessthe clerk receivesthe paperswithin the time fixed for filing.

A brief or appendix. A brief or appendix istimely filed, however, if on or before
thelast day for filing, itis:

(i) mailedtotheclerk by First-ClassMail, or other classof mail that isat least
as expeditious, postage prepaid; or

(i) dispatched to a third-party commercial carrier for delivery to the clerk
within 3 calendar days.

Inmate filing. A paper filed by an inmate confined in an institution istimely if
deposited in theinstitution’sinternal mailing system on or beforethelast day for
filing. If aninstitution has a system designed for legal mail, theinmate must use
that system to receive the ben€fit of thisrule. Timely filing may be shown by a
declaration in compliance with 28 U.S.C. 8§ 1746 or by a notarized statement,
either of which must set forth the date of deposit and statethat fir st-class postage
has been prepaid.

Electronicfiling. A court of appeals may by local rule permit papersto befiled,
signed, or verified by electronic means that are consistent with technical
standards, if any, that the Judicial Conference of the United States establishes.
A paper filed by electronic meansin compliance with alocal rule constitutes a
written paper for thepurpose of applying theserules.

(3) Filing a Motion with a Judge. If a motion requestsrelief that may be granted by a
singlejudge, thejudge may per mit themotion to befiled with thejudge; thejudge must
note thefiling date on the motion and giveitto theclerk.

(4) Clerk’sRefusal of Documents. Theclerk must not refuseto accept for filingany paper
presented for that pur posesolely becauseit isnot presented in proper form asrequired
by these rulesor by any local rule or practice.
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1 (b) Serviceof All PapersRequired. Unlessarulerequiresserviceby theclerk, aparty must,
2 at or beforethe time of filing a paper, serve a copy on the other partiesto the appeal or
3 review. Serviceon aparty represanted by counsel must be made on the party’s counsal.
4
5 (c) Manner of Service.
6
7 (1) Service may be any of the following:
8
9 (A) personal, including delivery to aresponsible person at the officeof counsel;
10
11 (B) by mail;
12
13 (C) by third-party commercial carrier for delivery within 3 calendar days; or
14
15 (D) by €electronic means, if the party being served consentsin writing.
16
17 (2) If authorized by local rule, aparty may usethecourt’ stransmission equipment tomake
18 electronic service under Rule 25(c)(1)(D).
19
20 (3) When reasonable considering such factors as the immediacy of the relief sought,
21 distance, and cost, serviceon aparty must beby amanner at least asexpeditiousasthe
22 manner used to filethe paper with the court.
23
24 (4) Service by mail or by commercial carrier is complete on mailing or delivery to the
25 carrier. Service by electronic means is complete on transmission, unless the party
26 making serviceis notified that the pape was not received by the party served.
27
28 (d) Proof of Service.
29

30 (1) A paper presented for filing must contain either of the following:
31

32 (A) an acknowledgment of service by the person served; or

33

34 (B) proof of service consisting of a statement by the person who made service
35 certifying:

36

37 (i) thedateand manner of service;

38

39 (i) thenames of the persons served; and

40

41 (iii) their mail or electronicaddresses, facsimilenumbers, or theaddr essesof the
42 places of delivery, as appropriate for the manner of service.

43

44 (2) When a brief or appendix is filed by mailing or dispatch in accordance with Rule
45 25(a)(2)(B), the proof of service must also state the date and manner by which the
46 document was mailed or dispatched to the clerk.
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(3) Proof of servicemay appear on or beaffixed to the papersfiled.

() Number of Copies. When theserulesrequirethefilingor furnishing of anumber of copies,
acourt may require a different number by local rule or by order in a particular case.

(Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993,
eff. Dec. 1,1993; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 23,1996, eff. Dec. 1, 1996; Apr. 24, 1998,
eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % * %

11th Cir. R. 25-1 Filings from Party Represented by Counsel. When a party is represented by
counsel, the cl erk may not accept filings from the party.

11th Cir. R. 25-2 Filing By Facsimile Transmission. The clerk may oecially authorize thefiling of
papers transmitted by facsimile transmission equipment in emergencies and for other compelling
circumstances. In such casesasigned original plusthe number of copiesrequired by the rulesmust
thereafter also be furnished by conventional means. Provided that the clerk had given prior
authorization for facsimile transmission and the papers conform to the requirements of FRAP and
circuit rules the signed origina will be filed nunc pro tunc to the receipt daa of the facsimile
transmission. The court may act upon the facsimile copy prior to receipt of the Sgned origind.

11th Cir. R. 25-3 Electronic Filing of Emergency Papers.

(a) Theclerk may specially authorize or direct the electronic filing of papersin emergenciesand
in other compelling circumstances through the Eleventh Circuit's Internet Web site at
www.call.uscourts.gov. At the time of such authorization or direction, the clerk shall advise the
partiesof acceptabl eelectroni cformatsfor suchfiling. AdobeAcrobat® PDFformat isthepreferred
standard. In such casesasigned original plusthe number of paper copies otherwise required by the
rules must thereafter be furnished by overnight mail. Provided the clerk has given prior
authorization for electronic filing of emergency pape's and provided the electronic filing, when
printed, otherwise conforms to the requirements of FRAP and Eleventh Circuit rules, the signed
original will befiled nunc pro tunc as of the receipt date of the electronic transmission. The court
may act uponthe electronic filing prior to receipt of the signed original.

(b) Any party filing papers electronically shall serve a copy of the “Acknowledgment of
Electronic Filing” provided by the clerk on the court’s Web site on dl parties entitled to notice of
thefiling. Such savice shall be made by hand delivery, facsimile tranamission, or electronic mail
inthefirstinstanceor by overnight mail if hand delivery, facsimiletransmisson, and electronic mail
areimpracticable. Such serviceshall bein additionto serviceof the paper copies otherwiserequired
by FRAP and local circuit rules.

(c) Except as otherwisedirected by the court, wherethe* Acknowledgment of Electronic Filing”

provided by the clerk shows a receipt time of the electronic filing which islater than 5:00 p.m.
Atlantatime, the date of rece pt sha | be deemed to be the next business day.
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35
36
37

(d) Any account name and passward issued by the clerk to facilitate an electronic filing shall be
kept confidential andused solely for emergency electronic filings specifically authorized in advance
by the clerk or to facilitate the electronic transmission of briefs pursuant to 11th Cir. R. 31-4.

11th Cir. R. 25-4 Information and Signature Required. All papers filed, including motions and
briefs, must contain the name, office address, and telephone number of an attorney or a party
proceeding pro se, and be signed by an attorney or by aparty proceeding pro se. Inmate filings must
be signed by the inmate and shoud contain name, prisoner number, ingitution, and street address.

* % * %

LO.P. -

1. Timely Filing of Papers. Except as otherwise provided by FRAP 25(a) for inmate filings and for
briefs and record excerpts, all other papers, including petitions for rehearing, shall not be timely
unless they are actually received in the clerk's office within the time fixed for filing.

2. Acknowledgment of Filings. The clerk will acknowledge filings if a stamped self-addressed
envelope is provided.

3. Filing with the Clerk. The clerk's office in Atlanta is the proper place for the filing of all court
documents. It is open for business from 8:30 a.m. until 5:00 p.m., Eastern time, Monday through
Friday (except legal holidays). Staffis available during these hours to receive filings and to respond
to over-the-counter and telephone inquiries. Qutside of normal business hours, an emergency
telephone message system is available through which a deputy clerk may be reached by dialing the
main clerk's office telephone number and following recorded instructions.

4. Papers Sent Directly to Judges’ Chambers. When an attorney or party sends papers related to
a pending appeal directly to a judge’s chambers without having received prior approval from the
courtto do so, the judge forwards the papers to the clerk for appropriateprocessing. The clerk will
advise the attorney or party that the papers have been received by the clerk, and that the clerk’s
office in Atlanta is the proper place for the filing of appellate papers.

#5. Miami Satellite Office. The clerk maintains a satellite office in Miami, Florida, to assist parties
and counsel to access the record on appeal in appeals being briefed, and to provide other related
assistance. It is open for business from 8:30 a.m. until 5:00 p.m., Eastern time, Monday through
Friday (except legal holidays). Allfilings and case-related inquiries should be directedto the clerk's

38 principal office in Atlanta, except that counsel who receive a calendar assigning an appeal to a

39
40

specific day of oral argument in Miami should direct filings and case-related inquiries up to the date
of oral argument to the Miami satellite office. Inquiries concerning bar membership and application

41 for admission or readmission to the bar should be directed to the clerk's principal office in Atlanta.

42
43
44

Cross-Reference: FRAP 26, 45
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1 FRAP 26. Computing and Extending Time

2

3 (a) Computing Time. Thefollowing rulesapply in computing any per iod of time specified in

4 theserulesor in any local rule, court order, or applicable statute:

5

6 (1) Excludethe day of the act, event, or default that beginsthe period.

7

8 (2) Excludeinter mediate Saturdays, Sundays, and legal holidays when the period isless

9 than 11 days, unless stated in calendar days.
10
11 (3) Includethelast day of the period unlessit isa Saturday, Sunday, legal holiday, or —
12 if the act to be doneisfiling a paper in court — a day on which the weather or other
13 conditions make the clerk’s office inaccessible.
14
15 (4) Asusedinthisrule, “legal holiday” meansNew Year’sDay, Martin Luther King, Jr.’s
16 Birthday, Presidents Day, Memorial Day, | ndependence Day, L abor Day, Columbus
17 Day, Veterans Day, Thanksgiving Day, ChristmasDay, and any other day declared a
18 holiday by the President, Congress, or the statein which islocated either the district
19 court that rendered the challenged judgment or order, or thecircuit clerk’sprincipal
20 office.
21

22 (b) Extending Time. For good cause, the court may extend thetime prescribed by theserules
23 or by itsorder to perform any act, or may permit an act to bedone after that time expires.
24 But the court may not extend thetimetofile:

25

26 (1) a notice of appeal (except as authorized in Rule 4) or a peition for permission to
27 appeal; or

28

29 (2) anotice of appeal from or a petition to enjoin, set aside, suspend, modify, enfor ce, or
30 otherwisereview an order of an administrative agency, board, commission, or officer
31 of the United States unless specifically authorized by law.

32

33 (c) Additional Time after Service. When a party isrequired or permitted to act within a
34 prescribed period after a paper isserved on that party, 3 calendar days are added to the
35 prescribed period unlessthe paper isdelivered on thedate of servicestated in the proof of
36 service. For purposesof thisRule 26(c), a paper that isserved eledronically isnot treated
37 asdelivered on the date of service stated in the proof of service.

38

39 (Asamended Mar. 1,1971, eff. July 1, 1971; Mar. 10, 1986, eff. July 1, 1986; Apr. 25, 1989, eff.
40 Dec.1,1989; Apr. 30,1991, eff. Dec. 1, 1991; Apr. 23, 1996, eff. Dec. 1, 1996; Apr. 24, 1998, eff.
41 Dec. 1, 1998; Apr. 29, 2002, ff. Dec. 1, 2002.)

42

43 * % % %

45
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11th Cir. R. 26-1 Motion for Extension of Time. A motion for extension of time made pursuant to
FRAP 26(b) shall contain astatement that movant's counsel has consulted opposing counsel and that
either opposing counsd has no objection to the relief sought, or will or will not promptly file an
objection. In criminal gopeals, counsel must state whether the party they represent is incarcerated.

* % % %

LO.P. -

1. Extensions of Time. The court expects the timely filing of all papers within the period of time
allowed by the rules, without granting extensions of time. Requests for extensions of time to file a
brief or record excerpts in civil appeals are governed by 11th Cir. R. 31-2. Requests for extensions
of time to file a brief or record excerpts in criminal appeals must set forth good cause. Failure to

14 process an appeal timely may cause it to be dismissed for want of prosecution, under the provisions

15
16
17
18
19
20

of 11th Cir. R. 42-1, 42-2, or 42-3, or may result in possible disciplinary action against counsel as
described in Addendum Eight, or both.

2. Inaccessibility of Clerk's Office. The court, by order of the chief judge, may determine that
inclement weather or other extraordinary conditions have made the clerk's office inaccessible. If
such a determination is made, any filings due to be made on such a day will automatically be

21 processed as timely if received on the day that the clerk's office reopens for business. Counsel need

22
23
24
25
26
27
28

not make any special application or request for such treatment. Further, parties and their counsel
should note that ordinarily local conditions at the place from which filings are sent do not trigger
the additional time for filing provisions of FRAP 26(a) except upon application to the clerk and
order of court.

Cross-Reference: FRAP 25, 27, 31, 42, 45
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FRAP 26.1. Corporate Disclosure Statement

(@) Who Must File. Any nongovernmental corporate party to a proceeding in a court of
appealsmust filea statement that identifiesany parent cor poration and any publicly held
cor por ation that owns 10% or moreof itsstock or statesthat thereisno such cor poration.

(b) Timefor Filing; Supplemental Filing. A party must filetheRule26.1(a) statement with the
principal brief or upon filing a motion, response, petition, or answer in the court of
appeals, whichever occurs first, unless a local rule requires earlier filing. Even if the
statement has already been filed, the party’s principal brief must indude the statement
before the table of contents. A party must supplement its statement whenever the
information that must be disclosed under Rule 26.1(a) changes.

(c) Number of Copies. If the Rule26.1(a) statement isfiled beforetheprincipal brief, or ifa
supplemental statement isfiled, theparty mustfilean original and 3 copiesunlessthecourt
requiresadifferent number by local rule or by order in a particular case.

(Asadded Apr. 25, 1989, eff. Dec. 1, 1989; amended April 30, 1991, eff. Dec. 1, 1991; Apr. 29,
1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % % %

11th Cir. R. 26.1-1 Certificate of Interested Persons and Corporate Disclosure Statement: Contents
A cettificate shdl be furnished by appellants, appellees, intervenors and amicus curiae, including
governmental parties, which contains a completelist of the trial judge(s), al attorneys, persons
associations of persons, firms partnerships, or corporationsthat have an interest in the outcome of
the particular case or appeal, including subsidiaries, conglomerates, affiliates and parent
corporations, including any publicly held corporation that owns 10% or more of the party’s stock,
and other identifiable legal entitiesrelated to aparty. In criminal and criminal-related appeals, the
certificateshall alsodisclosetheidentity of thevidim(s). In bankruptcy appeals, the certificate shall
also identify the debtor, the members of the creditor's committee, any entity which is an active
participant in the proceedings, and other entities whose stock or equity value may be substantially
affected by the outcome of the proceedings.

The certificate contained in the first brief filed must include a complete list of all persons and
entities known to that party to have an interest in the outcome of the particular case or appeal. The
certificate contained in the second and all subsequent briefs filed must include only persons and
entities omitted from the certificate contained in thefirst brief filed and in any other brief that has
beenfiled. Counsel who believethat the certificate contained in thefirst brief filed and inany other
brief that has been filed is complete may simply certify to that effect.

The certificate contained in each motion or petition filed must include acomplete list of all
persons and entities known to that party to have an interest in the outcomeof the particular case or
appeal. The certificate contained in a response or answer to a motion or petition, or areply to a
response, must include only persons and entities that were omitted from the certificate contained in

Rev.: 4/03 58



O©CoOoO~NOULA,WNEPE

the motion or petition. Counsel who believe that the certificate contained in the motion or petition
Is complete may simply certify to that effect.

In apetition for en banc consideration, the petitioner’ s certificate shall also compile and include
acompletelist of all personsand entitieslisted on all certificatesfiled in the apped prior to the date
of filing of the petition for en banc consideration. If the court grants en banc rehearing, the
requirements se forth in the second paragraph of this rule also apply to en banc briefs.

11th Cir. R. 26.1-2 Certificate of Interested Persons and Corporate Disclosure Statement: Timefor
Filing. The certificate described in 11th Cir. R. 26.1-1 shall be included within the principal brief
filed by any party and shall also be included within any petition, answer, motion or responsefiled
by any party. The clerk is not authorized to submit to the court any brief (except for the reply brief
of an appellant or cross-appellant), petition, answer, motion or response which does not contain the
certificate, but may receive and retain the papers pending supplementation of the papers with the
required certificate.

11th Cir. R. 26.1-3 Certificate of Interested Persons and Corporate Disclosure Statement: Format.
The certificate described in 11th Cir. R. 26.1-1 shall immediately follow the cover page within a
brief, and shall precede thetext in a petition, answer, motion or response. The certificate shall list
persons and entitiesin al phabetical order, have only one column, and be double-spaced. At thetop
of each page the court of appeals docket number and short style shall be noted (name of first-listed
plaintiff or petitioner v. name of first-listed defendant or respondent). Each page of the certificate
shall be separately sequentially numbered to indicate the total number of pages comprising the
certificate(e.g., C-1of 3, C-2 of 3, C-3 of 3). These pagesdo not count against any page limitations
imposed on the papers filed.

* % % %

L.O.P. - No Action Without Certificate. The court will not act upon any papers requiring a
Certificate of Interested Persons and Corporate Disclosure Statement, including emergency filings,
until the certificate is filed, except to prevent injustice.

Cross-Reference: FRAPS, 5.1, 21, 27, 28, 29, 35
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FRAP 27. Motions
(@) In General.

(1) Application for Relief. An application for an order or other relief ismade by motion
unlesstheserulesprescribeanother form. A motion must beinwritingunlessthecourt
per mits otherwise.

(2) Contentsof a Motion.

(A) Groundsand relief sought. A motion must statewith particularity the grounds
for the motion, the relief sought, and the legal argument necessary to support it.

(B) Accompanying documents.

(i) Any affidavit or other paper necessary to support a motion must be served
and filed with the motion.

(i) An affidavit must contain only factual information, not legal argument.

(iii) A motion seeking substantiverelief mug includea copy of thetrial court’s
opinion or agency’s decision as a separ ate exhibit.

(C) Documentsbarred or not required.

(i) A separatebrief supporting or respondingto a motion must not befiled.
(i) A notice of motion isnot required.
(iii) A proposed order isna required.

(3) Response.

(A) Timetofile. Any party may filearesponsetoamotion; Rule27(a)(2) governsits
contents. The response must be filed within 8 days after service of the motion
unlessthecourt shortensor extendsthetime. A motion authorized by Rules8, 9,
18, or 41 may be granted before the 8-day period runs only if the court gives
reasonable notice to the partiesthat it intendsto act sooner .

(B) Request for affirmativerelief. A response may includeamotion for affirmative
relief. Thetimetoregpond tothenew motion, and to reply to that response, are
governed by Rule 27(a)(3)(A) and (a)(4). Thetitle of theresponsemust alert the
court to therequest for relief.
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(4) Reply to Response. Any reply to aresponse must befiled within 5 days after service
of theresponse. A reply must not present mattersthat do not relateto the response.

(b) Disposition of a Mation for a Procedural Order. The court may act on a motion for a

(©

procedural order — including a motion under Rule 26(b) — at any time without awaiting
aresponse, and may, by ruleor by order in a particular case, authorizeitsclerk toact on
specified types of procedural motions. A party adversely affected by the court’s, or the
clerk’s, action may file a motion to reconsider, vacate, or modify that action. Timely
opposition filed after themotionisgranted in wholeor in part doesnot constitutearequest
to reconsider, vacate, or modify thedisposition; a motion requesting that relief must be
filed.

Power of a Single Judge to Entertain a Motion. A circuit judge may act alone on any
motion, but may not dismiss or otherwise detemine an appeal or other proceeding. A
court of appeals may provide by ruleor by order in a particular casethat only the court
may act on any motion or class of motions. Thecourt may review the action of a single
judge.

(d) Form of Papers; Page Limits and Number of Copies.

(1) Format.

(A) Reproduction. A motion, response, or reply may be reproduced by any process
that yields a clear black image on light paper. Thepaper must be opaque and
unglazed. Only one side o the paper may be used.

(B) Cover. A cover isnot required, but theremust bea caption that includesthe case
number, the name of the court, the title of the case, and a brief desxriptive title
indicating the purpose of the motion and identifying the party or parties for
whom it isfiled. If a cover isused, it must be white.

(C) Binding. The document must be bound in any manner that is secure, does not
obscurethetext, and permitsthe document to lie reasonably flat when open.

(D) Paper size, line spacing, and margins. The document mug be on 8%z by 11 inch
paper. Thetext must be double-spaced, but quotationsmorethan two lineslong
may be indented and single-spaced. Headings and footnotes may be single-
spaced. Marginsmust be at least oneinch on all four sides. Page numbers may
be placed in the margins, but no text may appear there.

(2) Page Limits. A motion or aresponse to a motion must not exceed 20 pages, exclusive
of thecor por atedisclosur estatement and accompanying documentsauthorized by Rule
27(a)(2)(B), unlessthe court permitsor directsotherwise A reply to aresponse must
not exceed 10 pages.
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(3) Number of Copies. An original and 3 copies must befiled unlessthe courtrequiresa
different number by local ruleor by order in a particular case.

(e) Oral Argument. A motion will be decided without oral argument unlessthe court orders
otherwise.

(Asamended Apr. 25, 1989, eff. Dec. 1, 1989; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998,
eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % * %

11th Cir. R. 27-1 Motions.

(2) Number of Copies and Form of Motion.

(1) Anorigina and three copies of amotion and supporting papers must be filed if the motion
requires panel action. Anorigina and one copy of amotion and supporting papers must befiled if
the motion may beacted upon by a single judge or by the clerk [see 11th CGir. R. 27-1(c) and (d)].

(2) Motions must be made in writing with proof of service on all parties. Mations should
ordinarily be served on other parties by meanswhich are as equally expeditious asthoseused tofile
the motion with the court. When time does not pemit actual service on other parties, or the moving
party has reason to believe that another party may not receive the motion in sufficient time to
respond before the court acts, the moving party should notify such othe party by telephone of the
filing of the motion.

(3) A motion shall be accompanied by, and the opposing party shall be served with, supporting
documentation required by FRAP 27, including relevant materials from previous judicial or
administrative proceedings inthe case or appeal. A party moving for astay must include a copy of
the judgment or order from which relief is sought and any opinion and findings of the district court.

(4) Inadditiontomattersrequired by FRAP 27, amotion shall contain abrief recitation of prior
actions of thisor any other court or judge to which the motion, or a substantially similar or related
application for relief, has been made.

(5) A motionfor extension of timemade pursuant to FRAP 26(b) shall, and other motionswhere
appropriatemay, contain astatement that movant's counsel has consulted opposing counsel and that
either opposing counsel has no objection to the relief sought, or will or will not promptly file an
objection.

(6) Incriminal appeals, counsel must state whether the party they represent is incarcerated.
(7) Both retained and appointed counsel who seek leave to withdraw from or to dismissa
criminal appeal must recite in the motion that the party they represent has been informed of the

motion and either approves or disapproves of the relief sought and show service of the motion on
the party they represent.
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(8) Appointed counsel who seek |eavetowithdraw from representationinacaiminal appeal mug
follow procedures set forth by the Supreme Court in Andersv. Califomia, 386 U.S. 738, 87 S.Ct.
1396, 18 L.Ed.2d 493 (1967). It is counsel's responsibility to ensure that the record contains
transcripts of relevant proceedings in the case, including pre-trial proceedings, trial proceedings
(including opening and closng arguments and jury instructions), and sentencing proceedings.
Counsdl's brief in support of amotion to withdraw under Anders must contain acertificate of service
indicating service on the party represented aswell as on the other parties to the appeal.

(9 All motions filed with the court shall include a Certificate of Interested Persons and
Corporate Disclosure Statement asdescribed in FRAP 26.1 and the acocompanying circuit rules.

(10) A motion must comply with thetypeface and type style requirementsof FRAP 32(a)(5) and
32(a)(6).

(b) Emergency Motions

(1) Exceptin capital casesinwhich execution has been scheduled, a motion will be treated as
an emergency motion only when both of the following conditions are present:

1. The motion will be moot unless aruling is obtained within seven calendar days, and
2. |If the order sought to be reviewed isadistrict court order or action, the motionisbeing filed
within seven calendar days of the filing of the district court order or action sought to be

reviewed.

Motionsthat do not meet these two conditions but in which aruling isrequired by adate certain may
be treated as “time sensitive” motions.

(2) A party requesting emergency action shall 1abel the motion as"Emergency Motion™ and state
the nature of the emergency and the dateby which action isnecessary. Themotion or accompanying
memorandum shall state the reasons for granting the requested rdief and must spedfically discuss:

(i) thelikelihood the moving party will prevail on the merits;

(it) the prospect of irreparable injury to the moving party if relief is withheld;

(iii) the possibility of harm to other partiesif relief is granted; and

(iv) the public interest.

Counsel filing the motion shall makeevery possbleeffort to serve the motion personally; if this
Is not possible, counsel shall notify opposing counsel promptly by telephone.

(3) If the emergency motion raises any issue theretofore raised in adistrict court, counsel for the

moving party shall furnish copies of all pleadings, briefs, memoranda or other papers filed in the
district court supporting or opposing the position taken by the moving party in the motion and copies
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of any order or memorandum decision of the district court relating thereto. If compliance is
impossible or impractical due to time restraints or otherwise, the reason for non-compliance shall
be stated.

(4) An emergency motion, whether addressed to the court or an individual judge, ordinarily
should be filed with the clerk and not with an individual judge. To expedite consideration by the
court in a genuine emergency, counsel may telephone the clerk and describe amotion that has not
yet been filed in writing. Thisisnot a substitute for the filing required by FRAP 27(a).

(5) Except in capital casesinwhich execution has been scheduled, counsel will be permitted to
file an emergency motion outside of normal business hours only when both of the following
conditions are present:

1. Themotionwill be moot unlessaruling isobtaned prior tonoon [Eastern Time] of the next
business day; and

2. If the order or action sought to be reviewed isadistrict court order or action, the motion is
being fil ed within two bus ness days of the filing of the district court order or action sought
to be reviewed.

(c) Mations for Procedural Orders Acted Upon by the Clerk.

The clerk is authorized, subject to review by the court, to act for the court on the following
unopposed procedural motions:

(1) to extend the time for filing briefs or other papers in appeals not yet assigned or under
submission;

(2) to withdraw gppearances except for court-gopointed counsel;
(3) to make corrections at the request of counsel inbriefs or pleadings filed in this court;

(4) togrant leavetofilebriefsin preliminary typewritten formwith privilege of later substitution
of printed copies

(5) to extend thetimefor filingpetitionsfor rehearing for not longer than 28 days, but only when
the court’ s opinion is unpublished,;

(6) to abate or stay further proceedings in appeals, provided that the requesting party files a
written status report with the clerk at 30-day intervals, indicating whether the abatement or stay
should continue;

(7) to supplement or correct records;

(8) to consolidate appeals from the same district court;
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(9) to incorporae records or briefs from former appeals;

(10) to grant leave to file further reply or supplemental briefs beforeargument in addition to the
singlereply brief permitted by FRAP 28 (c);

(11) to reinstate appeals dismissed by the clerk;

(12) to enter orders continuing on appeal district court appointments of counsel for purposes of
compensation;

(13) tofile briefsinexcess of the page and type-volume limitations set forth in FRAP 32(a)(7),
but only upon ashowing of extraordinary circumstances;

(14) to extend the time for filing Bills of Costs.

(15) to permit the release of the record from the clerk's custody but only upon a showing of
extraordinary circumstances;

(16) to grant leave to adopt by reference any part of the brief of another;

(17) to intervene in a proceeding seeking review or enforcament of an agency order;
(18) to intervene pursuant to 28 U.S.C. § 2403;

(19) for substitution of parties.

The clerk is authorized, subject to review by the court, to act for the court on the following
opposed procedural motions:

(20) to grant moderate extensions of time for filing briefs or other papers in appeals not yet
assigned or under submission unless substantial reasons for opposition are advanced;

(21) to expedite briefing in a direct appeal of a criminal conviction and/or sentence when it
appearsthat anincarcerated defendant's proj ected rel easeisexpected to occur prior tothe conclusion
of appellate proceedings.

The clerk is also authorized to carry a motion with the case where thereis no need for court action
prior to the time thematter is considered on the merits by a panel.

(d) Motions A cted Upon by aSingle Judge. Under FRAP 27(c), asingle judge may, subjec to
review by the court, act upon any request for relief that may be sought by motion, except to dismiss
or otherwisedetermine an appeal or other proceeding. Without limitingthis authority, asinglejudge
isauthorized to adt, subject to review by the court, on the following motions:

(1) where opposed, motions that are subject to action by the clerk under part (c) of thisrule;
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(2) for certificates of appealability under FRAP 22(b) and 28 U.S.C. § 2254;
(3) to appeal in forma pauperis pursuant to FRAP 24 and 28 U.S.C. § 1915(a);

(4) to appoint counsel for indigent persons appealing from judgments of conviction or from
denial of writs of habeas corpus or petitions filed under 28 U.S.C. § 2255, or to permit court
appointed counsel to withdraw;

(5) to extend thelength of briefsexcept in capital cases, and to extend thelength of petitionsfor
rehearing or rehearing en banc;

(6) to extend the times prescribed by the rules of this court for good cause shown (note that
FRAP 26(b) forbi ds the court to enlarge the time for taking various actions, including the time for
filing anatice of appeal); in criminal appeal's, counsel requesting an extension of timeto fileabrief
must state whether the party they represent is incarcerated,

(7) to exercisethe power grantedin FRAP 8 and 9 with respect to stays or injunctionsor rel eases
in criminal cases pending appeal but subject to the restrictions set out therein, and under FRAP 18
with respect to stays pending review of decisionsor orders of agencies but subject to therestrictions
on the power of asingle judge contained therein;

(8) to stay the issuance of mandates or recall mandates pending certiorari;

(9) to expedite appeals,

(10) to file briefs as amicus curiae thderFRAP-29-prior to issuance of a panel opinion.

(e) Two-Judge Motions Panels. Specified motionsasdetermined by thecourt may be acted upon
by a panel o two judges.

(f) Motions Shall Not Be Argued. Unless ordered by the court no motion shall be orally argued.

(g) Effect of aRuling on aMotion. A ruling on amotion or other interlocutory matter, whether
entered by a single judge or a panel, is not binding upon the panel to which the appeal is assigned
on the merits, and the merits panel may alter, amend, or vacate it.

11th Cir. R. 27-2 Motion for Reconsideration. Except as otherwise provided in 11th Cir. R. 40-4,
amotion to reconsider, vacate, or modify an order must be filed within 21 days of the entry of such
order. No additional time shall be alowed for mailing.

11th Cir. R. 27-3 Successive Motionsfor Reconsideration Not Permitted. A party may fileonly one
motion for reconsideration with respect to the same order. Likewise, a party may not request
reconsideration of an order disposing of amotion for reconsideration previously fil ed by that party.
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11th Cir. R. 27-4 Sanctions for Filing a Frivolous Motion. When a party or an attorney practicing
before this court files afrivolous motion, the court may, on motion of a party, or on its own motion
after notice and a reasonabl e opportunity to respond, impose an appropri ate sanction on the party,
the attorney, or both. For purposes of thisrule, amotion isfrivolousif:

(a) itiswithout legal merit and cannot be supported by a reasonable argument for an extension,
modification, or reversal of existing law, or the establishment of new law; or

(b) it contains assertions of material facts that are false or unsupported by therecord; or

(c) it is presented for an improper purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation.

Sanctions may be monetary or nonmonetary in nature. Monetary sanctionsmay include an order
to pay a penalty into the court, or anorder directing payment to another party of someor all of the
attorney’ s fees and expenses incurred by that party as aresult of the frivolous motion, or both.

When a motion to impose sanctions is filed under this rule, thecourt may, if warranted, award
to the party prevailing on the motionreasonabl e attorney’ sfees and expensesincurred in presenting
or opposing the motion.

* % * %

LO.P. -

1. Routing Procedures to Judges. Pre-submission motions requiring consideration by judges are
assigned to motions panels. Composition of these panels is changed at the beginning of each court
yearin October, and upon a change in the court’s membership. The clerk submits the motion papers
to the judges assigned in rotation from a routing log, the effect of which is to route motions
randomly to judges based on filing date. In matters requiring panel action, the papers are sent to
the first judge (initiating judge), who will transmit them to the second judge with a recommendation.
The second judge in turn sends them on to the third judge who returns the file and an appropriate
order to the clerk.

2. Emergency Motion Procedure. Emergency motions are assigned in rotation from a separate
emergency routing log. The papers are forwarded to all panel members simultaneously. If the
matter requires that counsel contact panel members individually, the clerk after first securing panel
approval will advise counsel (or parties) of the identity of the panel members to whom the appeal
is assigned.

3. Motions to Expedite Appeals. An appeal may be expedited only by the court upon motion and

42 for good cause shown. Unless the court otherwise specifies, the clerk will fix an appropriate

43
44

briefing schedule which will permit the appeal to be heard at an early date.
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1 4. Motions after Assignment of Appeal to Calendar. After an appeal is assigned to a non-argument
2 or oral argument calendar, motions in that appeal are circulated to that panel rather than to an
3 administrative motions panel.
4
5 5. Signature Required. 11th Cir. R. 25-4 requires motions to be signed by an attorney or by a party
6 proceeding pro se.
7
8 6. Acknowledgment of Motions. The clerk will acknowledge filing of a motion if a stamped self-
9 addressed envelope is provided.

10

11 Cross-Reference: FRAP 8, 9, 18, 26, 32, 43; U.S. Sup. Ct. Rule 43

12

13
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FRAP 28. Briefs

(@) Appellant’sBrief. Theappellant’sbrief must contain, under appropriateheadingsandin

the order indicated:
(1) a corporate disclosure statement if required by Rule 26.1;
(2) atable of contents, with page references,

(3) a table of authorities — cases (alphabetically arranged), statutes, and other
authorities— with referencesto the pages of the brief wherethey are cited,;

(4) ajurisdictional statement, including:
(A) the basis for the district court’s or agency’s subject matter jurisdiction, with
citationsto applicablestatutory provisionsand stating relevant factsestablishing
jurisdiction;

(B) the basis for the court of appeals jurisdiction, with citations to applicable
statutory provisions and stating relevant facts establishing jurisdiction;

(C) thefilingdatesestablishingthetimelinessof theappeal or petition for review; and

(D) an assertion that theappeal isfrom afinal order or judgment that disposes of all
parties’ claims, or information establishing the court of appeals jurisdiction on
some other basis;

(5) a statement of theissues presented for review;

(6) a statement of the case briefly indicating the nature of the case, the course of
proceedings, and the disposition below;

(7) a statement of fads relevant to the issues submitted for review with appropriate
referencesto therecord (see Rule 28(e));

(8) a summary of the argument, which must contain a succinct, clear, and accurate
statement of the argumentsmadein the body of the brief, and which must not merely
repeat the argument headings;

(9) the argument, which must contain:

(A) appellant’scontentionsand thereasonsfor them, with citationstotheauthorities
and partsof the recard on which the appellant relies; and
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1 (B) for each issue, a concise statement of the applicable standard of review (which
2 may appear in the discussion of the issue or under a separate heading placed
3 before the discussion of the issues);
4
5 (10) a short conclusion stating the preciserelief sought; and
6
7 (11) the certificate of compliance, if required by Rule 32(a)(7).
8
9 (b) Appellee’s Brief. The appellee’s brief must conform to the requirements of Rule
10 28(a)(1)—(9) and (11), except that none of the following need appear unlessthe appelleeis
11 dissatisfied with the appellant’s statement:
12
13 (1) thejurisdictional statement;
14
15 (2) the statement of the issues;
16
17 (3) the statement of the case;
18
19 (4) the statement of the facts; and
20
21 (5) the statement of the standard of review.
22

23 (c) Reply Brief. The appellant may file a brief in reply to the appellee’ s brief. An appellee
24 who has cross-appealed may file a brief in reply to the appellant’s response to the issues
25 presented by the cross-appeal. Unlessthe court permits, no further briefs may be filed.
26 A reply brief must contain a table of contents, with page references, and a table of
27 authorities — cases (alphabetically arranged), statutes, and other authorities — with
28 referencesto the pages of thereply brief wherethey are dted.

29

30 (d) Referencesto Parties. In briefsand at oral argument, counsel should minimize useof the
31 terms “ appellant” and “appellee.” To make briefs dear, counsel should use the parties
32 actual names or the designations used in the lower court or agency proceeding, or such
33 descriptivetermsas”theeamployee,” “theinjured person,” “thetaxpayer,” “theship,” “the
34 stevedore.”

35

36 (e) ReferencestotheRecord. Referencestothepartsof therecord contained in theappendix
37 filed with the appellant’s brief must be to the pages of the appendix. If the appendix is
38 prepared after thebriefsarefiled, a party referring to the record must follow one of the
39 methods detailed in Rule 30(c). If theoriginal record isused under Rule 30(f) and is not
40 consecutively paginated, or if the brief refersto an unreproduced part of the record, any
41 reference must be to the page of the original document. For example:

* Answer p. 7,
* Motion for Judgment p. 2;
* Transcript p. 231.

SGRES
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Only clear abbreviations may beused. A party referring to evidencewhose admissibility
isin controversy must cite the pages of the gppendix or of the transaript at which the
evidence wasidentified, offered, and received or rejected.

Reproduction of Statutes, Rules, Regulations, etc. If thecourt’sdeter mination of theissues
presented requiresthe study of statutes, rules, regulations, etc.,therelevant partsmust be
set out in the brief or in an addendum at the end, or may be supplied to the court in
pamphlet form.

(9) [Reserved]

(h) Briefsin a Caselnvolving a Cross-Appeal. If across-appeal isfiled, the party whofilesa

(i)

()

notice of appeal first istheappellant for the purposes of thisruleand Rules 30, 31, and 34.
If noticesarefiled on the same day, theplaintiff in the proceeding below isthe appellant.
Thesedesignations may bemodified by agreement of the partiesor by court order. With
respect to appellee’ s cross-appeal and response to appellant’sbrief, appellee’ sbrief must
conform to the requirements of Rule 28(a)(1)—<(11). But an appelleewho is satisfied with
appellant’s statement need not include astatement of thecase or of the facts

Briefsin aCaselnvolvingMultiple Appellantsor Appellees. Inacaseinvolvingmorethan
one appellant or appelleg including consolidated cases, any number of appellants or
appelleesmay join in a brief, and any party may adopt by reference a part of another’s
brief. Partiesmay alsojoinin reply briefs.

Citation of Supplemental Authorities. If pertinent and significant authorities cometo a
party’ sattention after theparty’sbrief hasbeen filed — or after oral argument but before
decision — a party may promptly advisethecircuit clerk by letter, with a copy to all other
parties, setting forth thecitations. Theletter must state thereasonsfor the supplemental
citations, referring either to the page of the brief or to a point argued orally. The body of
theletter must not exceed 350 words. Any responsemust be madepromptly and must be
similarly limited.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986; Apr. 25, 1989,
eff. Dec. 1, 1989; May 1, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994,
eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % *x %

11th Cir. R. 28-1 Briefs - Contents Each principal brief shall consist, in the order listed, of the
following:

(a) Cover Page. Elements to be shown on the cover page include the court of appeals docket

number centered at thetop; the name of thiscourt; thetitle of the case [see FRAP 12(a)]; the nature
of theproceeding[e.g., Appeal, Petition for Review]; the name of the court, agency, or board bd ow;
thetitle of the brief, identifying the party or partiesfor whom the brief isfiled; and the name, office
address, and telephone number of the attorney. See FRAP 32(a)(2).
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(b) Certificate of Interested Persons and Corporate Disclosure Statement. A Certificate of
Interested Persons and Corporate Disclosure Staement is required of all parties, including
governmental parties. The Certificateshall comply with FRAP 26.1 and the accompanying circuit
rules, and shall be included within each brief (except for the reply brief of an appellant or cross-
appellant) immediately following the cover page.

(c) Statement Regarding Oral Argument. Appellant's brief shall include a short statement of
whether or not oral argument isdesired, and if so, the reasons why oral argument should be heard.
Appellegs brief shall includeasimilar statement. Thecourt will accord these statementsdue, though
not controlling, weight in determining whether oral argument will be heard. See FRAP 34(a) and
(f) and 11th Cir. R. 34-3(c).

(d) Table of Contents. The table of contents shall include page references to each section
required by this rule to be included within the brief. The table shall aso include specific page
references to each heading or subheading of each issue argued.

(e) Table of Citations. The Tableof Citations shall show the locationsin the brief of citations,
and shall contain asterisks in the margn identifying the citations upon which the party primarily
relies.

(f) Statement Regarding Adoption of Briefs of Other Parties A party who adopts by reference
any part of the brief of another party pursuant to FRAP 28(i) shall include a gatement describing in
detail which briefs and which portions of those briefs are adopted.

(g) Statement of Jurisdiction. Each brief shall include a concise statement of the statutory or
other basis of the juri sdi ction of thiscourt, containing citations of authority when necessary.

(h) Statement of the Issues.

(i) Statement of the Case. In the statement of the case, asin all other sections of the brief, every
assertion regardi ng matter in the record shal | be supported by a reference to the volume number (if
available), document number, and page number of the original record where the matter rdied upon
isto be found. The staement of the case shall briefly recite the nature of the case and shall then
include:

(i) thecourse of proceedings and dispositionsin the court below. IN CRIMINAL APPEALS,
COUNSEL MUST STATE WHETHER THE PARTY THEY REPRESENT IS
INCARCERATED;

(i) a statement of the fads. A proper statement of facts reflects ahigh standard of
professionalism. It must state the factsaccuratéy, those favorableand those unfavorable to
the party. Inferences drawn from facts must be identified as such;

(iii) astatement of the standard or scope of review for each contention. For example, where the

appeal is from an exercise of district court discretion, there shall be a statement that the
standard of review is whether the district court abused its discretion. The appropriate
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standard or scope of review for other contentions should be similarly indicated, e.g., that the
district court erred in formulating or applying a rue of law; or that there is insufficient
evidence to support a verdict; or that fact findings of the trial judge are clearly erroneous
under Fed.R.Civ.P. 52(a); or that there is a lack of substantial evidence in the record as a
wholeto support thefactual findings of an administrative agency; or that theagency'saction,
findings and conclusions should be held unlawful and set aside for the reasons et forth in
5U.S.C. §706(2).

() Summary of the Argument. The opening briefs of the parties shdl also contain a summary
of argument, suitably paragraphed, which should be a clear, accurateand succinct condensation of
the argument actudly made in the body of the brief. It should not be a mere repetition of the
headings under which the algument isarranged. 1t should seldom exceed two and never five pages.

(k) Argument and Citations of Authority. Citations of authority in the brief shall comply with
the rules of citation in the latest edition of either the “Bluebook” (A Uniform System of Citation)
or the“*ALWD Manual” (Association of L egal Writing Directors’ Citation Manual: A Professional
System of Citation). Citations shall reference the specific page number(s) which relate to the
proposition for which the caseiscited. Citations to decisions of the Supreme Court of the United
States shall include both the United States Reports and the Supreme Court Reporter, where such
citationsexist. For state reported cases thenational reporte series shouldbe crossreferenced (e.g.,
Southern Reporter, Southeast Reporter).

() Conclusion.

(m) Certificate of Compliance. The certificate described in FRAP 32(a)(7), if required by that
rule.

(n) Certificate of Service.

11th Cir. R. 28-2 Reply Brief. A reply brief need contain only items (a), (d), (€), (k), (m) and (n)
of 11th Cir. R. 28-1.

11th Cir. R. 28-3 Briefs from Party Represented by Counsel. When a party is represented by
counsel, the cl erk may not accept abri ef from the party.

11th Cir. R. 28-4 Referencesto the Record. Referencestothe record inabrief shall be tovolume
number (if available), document number, and page number. A reference may (but need not) contain
the full or abbreviated name of a document.

* % * %

LO.P. -

1. Signature Required. 11th Cir. R. 25-4 requires briefs to be signed by an attorney or by a party

45 proceeding pro se.

46
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2. "One Attorney, One Brief". Unless otherwise directed by the court, an attorney representing
more than one party in an appeal may only file one principal brief (and one reply brief, if
authorized), which will include argument as to all of the parties represented by that attorney in that
appeal, and one (combined) record excerpts or appendix. A single party responding to more than
one brief, or represented by more than one attorney, is similarly bound.

3. Adoption of Briefs of Other Parties. The adoption by reference of any part of the brief of another
party pursuant to FRAP 28(i) does not fulfill the obligation of a party to file a separate brief which
conforms to 11th Cir. R. 28-1, except upon written motion granted by the court.

4. Waiver of Reply Brief. A party may waive the right to file a reply brief. Immediate notice of such
waiver to the clerk will expedite submission of the appeal to the court.

5. Supplemental Briefs. Supplemental briefs may not be filed without leave of court. The court may,
particularly after an appeal is orally argued or submitted on the non-argument calendar, call for
supplemental briefs on specific issues.

6. Citation of Supplemental Authorities. After a party’s brief has been filed, counsel may direct a
letter to the clerk with citations to supplemental authorities. See FRAP 28(j). The body of the letter
must not exceed 350 words, including footnotes. If a new case is not reported, copies should be
appended. Four copies of the letter should be filed, with service on opposing counsel.

7. Briefs in Cross-Appeals. Counsel are expected to advise the clerk in writing, upon
commencement of the briefing schedule, which party will file the first brief.

8. Briefs in Consolidated Cases and Appeals. Unless the parties otherwise agree or the court
otherwise orders, the party who filed the first notice of appeal shall be deemed the appellant for
purposes of FRAP 28, 30, and 31 and the accompanying circuit rules.

9. Corporate Reorganization - Chapter 11. The first appeal is handled in the usual manner.
Counsel shall state in their briefs whether the proceeding is likely to be complex and protracted so
that the panel can determine whether it should enter an order directing that it will be the permanent
panel for subsequent appeals in the same matter. If there are likely to be successive appeals, a
single panel may thus become fully familiar with the case making the handling of future appeals
more expeditious and economical for litigants, counsel and court.

10. Requesting Copies of the Record Pursuant to FRAP 45(d) and 11th Cir. R. 45-1(b), the
original record on appeal may not be circulated to counsel or parties (with the exception of the
record copy of transcripts). Counsel or parties may obtain copies of specified portions of the record
upon payment of the 50 cents per page copy fee set forth in 28 U.S.C. § 1913. (The aforementioned
copy fee is not automatically waived simply because a party has been allowed to proceed on appeal
in forma pauperis, but may be waived by court order upon an appropriate motion supported by an
affidavit of indigency whichsubstantially complies with Form 4 in the Appendix to the FRAP Rules.)
Requests for copies must be inwriting and should identify the items to be copied by reference to the
indexed copy of the district court docket sheet or the agency's list of documents comprising the
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record. Upon receipt of such a written request, this office will advise the requesting party of the
total number of pages to be copied and the cost. Upon payment of the required copying fee, the
requested copies will be sent.

Cross-Reference: FRAP 26.1

Rev.: 4/04 74



FRAP 29. Brief of an Amicus Curiae

(a) When Permitted. The United States or its officer or agency, or a State, Territory,
Commonwealth, or the District of Columbia may file an amicus curiae brief without the
consent of the partiesor leave of court. Any other amicus curiae may filea brief only by
leave of court or if the brief statesthat all parties have consented to itsfiling.

1
2
3
4
5
6
7
8 (b) Motion for Leaveto File The motion must be accompanied by the proposed brief and
9 state:
10
11 (1) the movant’sinterest; and
12
13

(2) thereason why an amicusbrief isdegrableand why the mattersasserted arerelevant
14 to the disposition of the case.

16 (c) Contents and Form. An amicus brief must comply with Rule 32. In addition to the
17 requirements of Rule 32, the cover must identify the party or parties supported and
18 indicate whether the brief supports affirmance or reversal. If an amicus curiae is a
19 cor poration, the brief must include a disclosur e statement likethat required of partiesby
20 Rule26.1. An amicusbrief need not comply with Rule 28, but mustincludethefollowing:

22 (1) atable of contents, with page refer ences;

23

24 (2) atableof authorities— cases (alphabetically arranged), statutesand other authorities
25 — with references to the pages of the brig wherethey are cited;

26

27 (3) aconcise statement of theidentity of theamicuscuriae, itsinterest in the case, and the
28 source of itsauthority tofile;

29

30 (4) an argument, which may be preceded by a summary and which need not include a
31 statement of theapplicable standard of review; and

32

33 (5) a certificate of compliance, if required by Rule 32(a)(7).

34

35 (d) Length. Except by the court’s permission, an amicus brief may be no morethan one-half
36 the maximum length authorized by theserulesfor a party’s principal brief. If the court
37 grantsaparty permission tofilealonger brief, that extension doesnot affect thelength of
38 an amicusbrief.

40 (e) Timefor Filing. An amicuscuriae must fileitsbrief, accompanied by a motion for filing
41 when necessary, no later than 7 daysafter theprincipal brief of theparty being supported
42 isfiled. Anamicuscuriaethat doesnot support either party must fileitsbrief nolater than
43 7 daysafter theappellant’sor petitioner’sprincipal brief isfiled. A court may grant leave
44 for later filing, specifying the time within which an opposing party may answer.
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(f) ReplyBrief. Except by thecourt’spermission, an amicuscuriaemay not fileareply brief.

(g) Oral Argument. An amicuscuriaemay participatein oral argument only with thecourt’s
per mission.

(Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

* % % %

11th Cir. R. 29-1 Motionsfor Leave. Motionsfor leaveto fileabrief of amicus curiae must comply
withFRAP 27 and 11th Cir. R. 27-1, including the requirement of a Certificate of I nterested Persons
and CorporateDisclosure Statement as described in FRAP 26.1 and the accompanyingcircuit rules.

11th Cir. R. 29-2 Amicus Brief. In addition to the requirements of FRAP 29(c), an amicus brief
must contain items (@), (b), (d), (&), (h), (j), (k), (1), (m) and (n) of 11th Cir. R. 28-1.

* % * %

L O.P. - Citation of Supplemental Authorities. After an amicus brief has been filed, counsel for
amicus may direct a letter to the clerk with citations to supplemental authorities. See FRAP 28(j).
The body of the letter must not exceed 350 words, including footnotes. If a new case is not reported,
copies should be appended. Four copies of the letter should be filed, with service on counsel for the
parties and other amicus curiae in the appeal.

Cross-Reference: FRAP 26.1
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1 FRAP 30. Appendix tothe Briefs

2

3 (a) Appellant’s Responsibility.

4

5 (1) Contents of the Appendix. The appédlant must prepare and file an appendix to the

6 briefs containing:

7

8 (A) therelevant docket entriesin the proceading below;

9
10 (B) therelevant portionsof the pleadings, charge, findings, or opinion;
11
12 (C) thejudgment, order, or decision in question; and
13
14 (D) other partsof therecord towhich the partieswish to direct the court’sattention.
15
16 (2) Excluded Material. Memoranda of law inthedistrict court should not beincluded in
17 theappendix unlessthey haveindependent relevance. Partsof therecord may berelied
18 on by the court or the parties even though not included in the appendix.
19
20 (3) Time to File; Number of Copies. Unless filing is deferred under Rule 30(c), the
21 appellant must file 10 copiesof the appendix with the brief and must ser ve one copy on
22 counsel for each party separately represented. An unrepresented party proceedingin
23 forma pauperis must file 4 legible copies with the clerk, and onecopy must be served
24 on counsel for each separately represanted party. The court may by local rule or by
25 order in aparticular caserequirethefiling or service of a different number.
26
27 (b) All Parties’ Responsibilities.
28
29 (1) Determiningthe Contentsof the Appendix. Thepartiesareencouraged toagreeon the
30 contents of the appendix. In the absence of an agreement, the appellant must, within
31 10 days after therecord isfiled, serve on the appellee a designation of the parts of the
32 recordtheappellant intendstoincludein theappendix and astatement of theissuesthe
33 appellant intends to present for review. The appellee may, within 10 days after
34 receiving the designation, serve on the appellant a designation of additional partsto
35 which it wishes to direct the court’s attention. The appelant must include the
36 designated parts in the appendix. The parties must not engage in unnecessary
37 designation of partsof therecord, because the entirerecord is available to the court.
38 This paragraph applies also to a cross-appellant and a cross-appellee.
39
40 (2) Costsof Appendix. Unlessthepartiesagreeotherwise, theappellant must pay the cost
41 of the appendix. If the appdlant considers parts of the record designated by the
42 appellee to be unnecessary, the appellant may advise the appellee, who must then
43 advance the cost of including thoseparts. The cost of theappendix is a taxable cost.
44 But if any party causesunnecessary partsof therecord tobeincluded in theappendix,
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1 thecourt may impasethecost of those partson that party. Each circuit must, by local
2 rule, provide for sanctions against attorneys who unreasonably and vexatiously
3 increase litigation costs by including unnecessary material in the appendix.
4
5 (c) Deferred Appendix.
6
7 (1) Deferral Until After Briefs Are Filed. The court may provide by rule for classes of
8 casesor by order inaparticular casethat preparation of theappendix may bedeferred
9 until after the briefs have been filed and that the appendix may befiled 21 days after
10 theappellee' sbrief issaved. Even though thefiling of the appendix may be deferred,
11 Rule 30(b) applies; except that a party must designatethe partsof therecord it wants
12 included in the appendix when it servesitsbrief, and need not include a statement of
13 the issues presented.
14
15 (2) Referencesto the Record.
16
17 (A) Ifthedeferred appendix isused, thepartiesmay citein their briefsthe pertinent
18 pagesof therecord. Whentheappendixisprepared, therecord pagescited inthe
19 briefsmust beindicated byinsertingrecord pagenumbers, in brackets, at places
20 in the appendix wher e those pages of the record appear.
21
22 (B) A party who wantsto refe directly to pages of the appendix may serveand file
23 copiesof thebrief within thetimerequired by Rule31(a), containing appropriate
24 referencesto pertinent pagesof therecord. Inthat event, within 14 daysafter the
25 appendix is filed, the party mug serve and file copies of the brief, containing
26 referencesto the pages of theappendix in placeof or in addition tothereferences
27 to the pertinent pages of therecord. Except for the correction of typographical
28 errors,no other changes may be madeto the brief.
29

30 (d) Format of the Appendix. Theappendix must begin with atableof contentsidentifyingthe
31 page at which each part begins. The relevant docket entries must follow the table of
32 contents. Other parts of the record must follow chronologically. When pages from the
33 transcript of proceedingsareplaced intheappendix, thetranscript pagenumbea smust be
34 shownin bracketsimmediately beforetheincluded pages. Omissionsin thetext of papers
35 or of thetranscript must beindicated by asterisks. Immaterial formal matters (captions,
36 subscriptions, acknowledgments, etc.) should be omitted.

38 (e) Reproduction of Exhibits. Exhibits designated for indusion in the appendix may be
39 reproduced in a separatevolume or volumes, suitably indexed. Four copiesmust befiled
40 with theappendix, and one copy must be served on counsel for each separ ately r epresented
41 party. Ifatranscript of aproceedingbeforean administrativeagency, board, commission,
42 or officer wasused in adistrict court action and has been designated for inclusion in the
43 appendix, thetranscript must be placed in the appendix as an exhibit.
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(f) Appeal on the Original Record Without an Appendix. Thecourt may, either by rulefor

all casesor classesdf casesor by order in aparticular case,dispensewith theappendix and
permit an appeal to proceed on the original record with any copies of the record, or
relevant parts, that the court may order the partiestofile.

(Asamended Mar. 10, 1986, eff. July 1, 1986; May 1, 1991, eff. Dec. 1, 1991; Apr. 29, 1994; eff.
Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998.)

* % *x %

11th Cir. R. 30-1 Record Excerpts - Appeals from District Court and Tax Court. Appeals from
district courts and the tax court shall be on the original record without requirement of the appendix
prescribed by FRAP 30. At thetimeof filing abrief, appellant shall file five copies of thefollowing
portions, and only the following portions of the district court or tax court record, to be bound
together but not in the brief:

(@) thedistrict court or tax court docket sheet, including, in bankruptcy appeals, the bankruptcy
court docket shest;

(b) the indictment, information, complaint or petition as amended;

(c) the answer, response, counterclaim, cross-claim, and replies thereto;
(d) those parts of any pretrial order relative to the issues on appeal;

(e) the judgment or interlocutory order appealed from;

(f) any other order or orders sought to be reviewed, including, in bankruptcy appeals, the
order(s) of thebankruptcy court appealedto the district court;

(g) any supporting opinion, findings of fact and conclusions of law filed or delivered orally by
the court;

(h) if the correctness of ajury instruction isin issue, the instruction in question and any other
relevant part of the jury charge;

(i) amagistrate's report and recommendation, when appealing a court order adopting samein
whole or in part;

() findings and conclusions of an administrative law judge, when appealing a court order
reviewing an administrative agency determination involving same;

(k) the relevant parts of any document, such as a plea agreement, insurance policy, other
contract, or ERISA plan, whose interpretation is central to the issues on appeal.
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These copies shall be reproduced on white paper by any duplicaing or copying process cgpable
of producing a clear black image, with acover containing the information specified in 11th Cir. R.
28-1(a) and captioned "Record Ex cerpts.” Record excerptsshall be assembledwith afront and back
durable (at least 90#) white covering and shall be bound across the top with a secure fastener.
Indexing tabs shall be affixed to the first page of each document in the record excerpts to identify
and assist in locating the document. An index identifying each document contained in the record
excerpts and its tab number shall be included immediately following the cover page. Record
Excerptsshall include acertificate of service consistent with FRAP 25(d). One copy shall be served
on counsel for each party separately represented.

Pro se parties proceeding in forma pauperis may file only one copy of record excerpts Pro se
parties who areincarcerated are not required to file record excerpts.

11th Cir. R. 30-2 Record Excerpts - Agency Review Proceedings. Proceedingsfor review of orders
of an agency, board, commission or officer shall proceed on the original record without the
requirement of the appendix prescribed by FRAP 30.

Except in review proceedings covered by 11th Cir. R. 15-1, petitioner shall file separately with
the brief five copies of "Record Excerpts’ consisting of the agency docket sheet or index of
documentscomprising therecord, if one exists, any order sought to be reviewed, and any supporting
opinion, findings of fact and conclusions of law filed by the agency, board, commission or officer.
Record Excerpts shall include a certificate of service consistent with FRAP 25(d). One copy shall
be served on counsel for each party separaely represented.

* % % %

LO.P. -

1. Indexing Tabs on Record Excerpts. Standard commercially-available indexing tabs or their
equivalent which extend beyond the edge of the page should be staggered in sequence from top to
bottom along the right-hand side. Tab numbers should correspond to the original document
numbers assigned by the district court and noted on the district court docket sheet. The district
court docket sheet should also be tabbed and identified.

2. Record Excerptsin Cross-Appeals. In cross-appeals the appellee-cross-appellant may (but is not
required to) file record excerpts at the time of filing their first brief.

3. Relevant Portions of Transcripts. Only portions of transcripts permitted by 11th Cir. R. 30-1(g)
and (h) should be included in Record Excerpts. If parties wish to provide other relevant portions
of transcripts to the court (despite the availability to the court of the entire record, including all
transcripts), they may be included in an addendum, incorporated within the brief, pursuant to FRAP

28(f).
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FRAP 31. Serving and Filing Briefs

(@) Timeto Serveand File a Brief.

(1) Theappelant must serveand file a brief within 40 days after therecord isfiled. The
appelleemust serveand filea brief within 30 days after the appellant’sbrief isserved.
The appellant may serve and file a reply brig within 14 days after service of the
appellee’ sbrief but areply brief must befiled at least 3 days before argument, unless
the court, for good cause, allows a later filing.

(2) A court of appealsthat routinely consider scaseson themeritspromptly after thebriefs
arefiled may shorten thetimeto serve and file briefs, either by local ruleor by order
in aparticular case.

(b) Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2
copies must be served on each unrepresented party and on counsel for each separatdy
represented party. An unrepresented party proceeding in forma pauperis must file 4
legiblecopieswith theclerk, and onecopy must be served on each unr epr esented party and
on counsel for each separately represented party. Thecourt may by local ruleor by order
in aparticular caserequirethefiling or service of a different number.

(c) Consequenceof FailuretoFile. If an appellant failstofileabrief within thetime provided
by thisrule, or within an extended time, an appellee may moveto dismissthe appeal. An
appelleewhofailstofileabrief will not be heard at oral argument unlessthecourt grants
per mission.

(Asamended Mar. 30, 1970, &ff. July 1, 1970; Mar. 10, 1986, &ff. July 1, 1986; Apr. 29, 1094;
eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998: Apr. 29, 2002, &ff. Dec. 1, 2002.)

* % % %

11th Cir. R. 31-1 Briefs - Time for Serving and Filing.

(a) Briefing Schedule. Except as otherwise provided herein, the appellant shall serve and file
abrief within 40 days after the dateon which the record is deemed filed as provided by 11th Cir. R.
12-1. The appellee shdl serve and file abrief within 30 days after service of the brief of the last
appellant. The appdlant may serve and fileareply brief within 14 days after service of the brief of
the last appellee.

(b) Briefing Schedule in Cross-Appeals Except as otherwise provided herein, the initial brief
of appellant/cross-appellee shall be served and filed within 40 days after the date on which therecord
is deemed filed as provided by 11th Cir. R. 12-1. The brief of appellee/cross-appellant shall be
served and filed within 30 days after service of the last appellant's brief. The second brief of
appellant/cross-appellee shall be served and filed within 30 days after service of the last
appellee/cross-appel lant's brief. Appellee/cross-appellant's reply brief shall be served and filed
within 14 days after service of the last appellant/cross-appellee's second brief.
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(c) Pending Motions. If any of the following motions or matters are pending in either the
district court or the court of appeals at thetime the appeal is docketed in the court of appeals or
thereafter, the appellant (or appellant/cross-appellee) shall serve andfileabrief within 40 daysafter
the date on which thedistrict court or the court of appeal s rules on the motion or resolvesthe matter,
and the appeal isallowedto proceed, or within 40 days dter the date on which the record is deemed
filed as provided by 11th Cir. R. 12-1, whichever is later:

« Motion to proceed In Forma Pauperis

« Motion for a Certificate of Appealability or €ertifieate-of-Probabte-Catise-to Expand a
Certificate of Appealability

« Motion of atype specified in FRAP 4(a)(4)(A) or FRAP 4(b)(3)(A)

» Determination of excusable neglect or good cause as specified in FRAP 4(a)(5)(A)
or FRAP 4(b)(4)

« Assessment of fees pursuant to the Prisoner Litigation Reform Act
« Appointment and/or withdrawal of counsel
« Request for transcript at government expense

« Designation by appellee of additional parts of the proceedingsto be ordered from the court
reporter, order by appellee of such parts, or motion by appellee for an order requiring
appellant to orde such parts, as provided by FRAP 10(b)(3)(B) and (C)

« Motion to consolidate appeals, provided that such motionisfiled on or before the dae
the appellant’s brief is due in any of the appeals which are the subjed of such motion

Except as otherwise provided below, if any of theforegoing motions or matters are pending in
either the district court or the court of appeals after the appellant (or appellant/cross-appellee) has
served and filed a brief, the appellee (or appellee/cross-gopellant) shall serve and file abrief within
30 days after the date on which the district court or the court of appeals rules on the motion or
resolves the matter, and the appeal is allowed to proceed, or within 30 days after the date on which
the supplemental record is deemed filed as provided by 11th Cir. R. 12-1, whichever is|ater.

When a motion to consolidate appealsisfiled or is pending after an appellant has served and
filed a brief in any of the appeals which are the subject of such motion, the due dae for filing
appellee shrief shall be postponed until the court rules on such motion. 1f themotion isgranted, the
appellee (or appellee/crossappellant) shdl serve and file abrief in the consdidated appealswithin
30 days after the date on which the court ruleson the motion, or within 30 days after service of the
last appellant’s brief, whichever islater. If the motion is denied, the appellee (or appellee/cross-
appellant) shall serve and file abrief in each separate appeal within 30 days after the date on which
the court rules on the motion, or within 30 days after service of the last appellant’s brief in that
separate appeal, whichever is later.
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(d) Effect of Other Pending Motionson Timefor Serving and Filing Brief. Except asotherwise
provided in thisrule, a pending motion does not postpone the time for serving and filing any brief.
For example, the appellee’ s brief remains due within 30 days after service of the appellant’ s brief
even though a motion to file appellant’s brigf out-of-time or to file a brief which does not comply
withthe court’ srulesispending. However, thefiling of amotion to dismissacriminal appeal based
on an appeal waiver in apleaagreement shall postpone the due date for filing appellee’ s brie until
the court rules on such motion.

(e) Jurisdictional Question. If, upon review of the district court docket entries, order and/or
judgment appealed from, and the notice of appedl, it appearsthat this court may lack jurisdiction
over the appeal, the court may request counsel and pro se parties to advise the court in writing of
their position with respect to the jurisdictional question(s) raised. The issuance of ajurisdictional
guestion does not stay the time for filingappellant’ s brigf otherwise provided by thisrule. The due
date for filing appdlee’s brief shall be postponed until the court determines that the apped shall
proceed or directs counsel and pro se partiesto address the jurisdictional question(s) in their briefs
on the merits. When the court ruleson ajurisdictional question, anew due date will be set for filing
appellee’ sbrief if the appeal is allowed to proceed.

11th Cir. R. 31-2 Briefsand Record Excerptsin a Civil Appeal - Motion to Extend Timeor to File
Out of Time

(a) Applicability of Rule. The provisionsofthisrule applyto al civil appeals. A civil appeal isany
appeal that isnot adirect appeal of ajudgment or sentenceinaaiminal case. Civil appealsinclude
bankruptcy appeals, Tax Court appeals, appealsin cases brought pursuant to 28 U.S.C. 88 2254 and
2255, review of agency orders, and petitionsfor extraordinary writswhen briefing has been ordered.

(b) First Request for an Extension of Time A party’sfirst request for an extension of timeto file
abrief or record excerpts, or to correct adeficiency in abrief or record excerpts, must set forth good
cause. A first request for an extension of seven calendar days or less may be made by telephone or
in writing, and may be granted by the clerk. A first request for an extension of more than seven
calendar daysmust be made by written motion setting forth with particul arity thefactsdemonstrating
good cause, and will only be acted upon by the court. When abriefing schedul e has been established
by court order, afirst request for an extension must be made by written motion andwill only be acted
upon by the court.

(c) Seven Daysin Advance Requirement. If aparty’sfirst request for an extension of timeto file
abrief or record excerpts requests an extension of more than seven calendar days, the motion must
befiled at |east seven calendar daysin advance of the due daefor filing the brief or record excerpts.
Such a motion received by the clerk less than seven calendar days in advance of the due date for
filing the brief or record excerpts will generally be denied by the court, unless the motion
demonstrates that the good cause on which the motion is based did not exist earlier or was not and
with due diligence could not have been known earlier or communicated to the court earlier.

(d) Second Request for an Extension of Time Second requests for an extension of timeto filea
brief or record excerpts, or to correct a deficiency in a brief or record excerpts, are extremely
disfavored and are granted rarely. A party’s second request for an extension will be granted only
upon ashowing of extraordinary circumstancesthat were not foreseeabl e at the timethefirst request
was made. A second request must be made by written motion and will only be acted upon by the
court.
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(e) Extension of Time Must Be Requested Prior to Due Date A request for an extension of timeto
file abrief or record excerpts pursuant to this rule must be made or filed prior to the expiration of
the due date for filing the brief or record excerpts. The clerk is without authority to file a party’s
motion for an extension of time to file a brief or record excerpts received by the clerk after the
expiration of the due date for filing the brief or record excerpts. A request for an extension of time
to correct adeficiency in abrief or record excerpts pursuarnt this rule must be made or filed within
14 days of the clerk’ s notice as provided in 11th Cir. R. 42-3. Theclerk iswithout authorityto file
aparty’ s motion to correct a deficiency in abrief or record excerpts received by the clerk after the
expiration of the 14-day period provided by that rule. [See 11th Cir. R. 42-2 and 42-3 concerning
dismissal for failure to prosecute in acivil appeal.]

(f) Motion for Leaveto File Out of Time. Theclerk iswithout authority to fileaparty’ s motion for
leavetofileabrief or record excerptsout of timereceived by the clerk after the expiration of the due
datefor filing a brief or record excerpts or for correctingadeficiencyin abrief or record excerpts.
[See 11th Cir. R. 42-2 and 42-3 concerning dismissal for failure to prosecute in acivil appeal.]

11th Cir. R. 31-3 Briefs - Number of Copies. One originally signed brief and six copies (total of
seven) shall befiledin al appeals, except that pro se parties proceedng in forma pauperis may file
oneoriginally signed brief and three copies (total of four). One copy must be served on counsel for
each party separately represented.

11th Cir. R. 31-4 Expedited Briefing in Criminal Appeals. The clerk is authorized to expedite
briefingwhen it appearsthat an incarcerated defendant's projected rd ease isexpected to occur prior
to the conclusion of appellate proceedings.

11th Cir. R. 31-5 Electronic Briefs.

In addition to and contemporaneous with the filing of any paper brief, counsd for any party or
amicus curiae shall provide the court withthe same brief in electronic format. All electronic briefs
shall bein Adobe Acrobat® PDF fileformat. Thetimefor serving and filing abrief is determined
by service and filing of the paper brief, which is the official record copy of the brief, and is not
affectedin any way by providing electronic briefs. If correctionsarerequired to be madeto the paper
brief, a corrected copy of the electronic brief shall be provided.

An electronic brief shall be uploaded to the court’s Web site in accordance with this rule and
directions to be provided by the clerk. In the alternative, at the direction of the clerk or with the
clerk’ spermission, an electronic brief may be provided in another forma, including (but not limited
to) floppy disk or CD-ROM as described in thisrule. An electronic brief inits entirety, including
al contentsrequired by 11th Cir. R.28-1, 28-2, or 29-2, must be combined and containedin asingle
electronic document or file.

(a) Internet Upload. An electronic brief shall be provided by uploading the brief to the court’s
Web site at www.call.uscourts.gov. Prior to uploading the first brief, the uploading party will be
provided instructions by the clerk. Appendices may beincluded in the electronic brief, but are not
required to be included. Hypertext links or bookmarks to cases, statutes and other reference
materials available on the Internet are authorized. The certificate of service shal indicate the date
of service of thebrief in paper format.
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(b) IBM-formated, 3%2" floppy disk. If the clerk permits an electronic brief to be provided on
floppy disk, it shall be enclosed in an appropriate holder and fastened securely to the last page of
each copy of the paper brief filed with the court. Appendices may beincludedintheelectronic brief,
but are not required to be included. Hypertext links or bookmarks to cases, statutes and other
referencematerialsavail able on the Internet or appended to thebrief are authorized. Each disk shall
be labeled with the following information: appeal docket number, short style of the appeal, type of
brief (e.g., appellant’s, appellee’s, appellant’s reply, etc., with or without hypertext links), the
document format (Adobe Acrobat® PDF), and the date of service. One copy of such disk shall also
be served on counsel for each party separatdy represented aswell as on each pro se party whoisnot
incarcerated. Thecertificate of serviceshall indicate service of the brief in both paper and el ectronic
formats.

(c) 1ISO Mode 1 (yellow book) CD-ROM. If the clerk permits an electronic brief to be provided
on CD-ROM, it shall be enclosed in an appropriate holder and fastened securely to the last page of
each copy of the paper brief filedwith the court. Appendicesmay beincludedintheelectronic brief,
but are not required to be included. Hypertext links or bookmarks to cases, statutes and other
reference materials available on the Internet or appended to the brief are authorized. In addition,
documentsreferenced in hypertext links also may be included on the CD-ROM itself provided the
materialsare in Adobe Acrobat® PDF format and there is noinfringement of copyrighted works.
Each CD-ROM shall be labeled with the following information: appeal dodket number, short gyle
of the appeal, type of brief (e.g., appellant’s, gopellee’s, appellant’s reply, etc., with or without
hypertext links), the document format (Adobe Acrobat® PDF), and the date of service. One copy
of such CD-ROM shall also be served on counsel for each party separately represented aswell ason
eachpro se party whoisnotincarcerated. The certificate of serviceshall indicate service of the brief
in both paper and dectronic formas.

11th Cir. R. 31-6 Maintaining Privacy of Personal Data In order to promote electronic access to
casefileswhile a so protecting personal privacy and other legitimate interests, parties shall refrain
from including, or shall partially redact where inclusion is necessary, the following personal data
identifiers from all pleadings filed with the court, including exhibits thereto, whether filed
electronically or in paper, unless otherwise ordered by the court.

a. Social Security numbers. If anindividual’s social security number must beincluded in a
pleading, only the last four digits of that number should be used.

b. Names of minor children. If the involvement of aminor child must be mentioned, only
theinitialsof that child should be used. For purposes of thisrule, aminor childisany person
under the age of eighteen yea's, unless otherwise provided by statute or court order.

c. Datesof birth. If anindividual’ sdate of birth must beincluded in apleading, only theyear
should be used.

d. Financial account numbers. If financial account numbers are relevant, only the last four
digits of these numbers should be used.

e. Home addresses. |If ahome address must be included, only thecity and state should be used.
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35
36

A party filing a document containing the personal data identifiers listed above shall file a
redacted document for the public file and an unredacted document under seal, along with amotion
to file the unredacted document under seal specifying thetype of personal dataidentifier included
inthe document and why the party believesthat induding it inthe document isnecessary or rel evant.
If permitted to befiled, both the redacted and unredacted documents shall be retained by the court
as part of the record.

Theresponsibility for redacting these personal dataidentifiersrests solely with counsel and the
parties. The clerk will not review each pleading for compliance with thisrule.

Consistent with the policy recommendations of the Judicial Conference of the United Staes,

electronic public accessis not provided to pleadings filed with the court in social security appeals.
Therefore, partiesin social security appeals areexempt from the requirements of this rule.

In addition to the foregoing, a party should exercise caution whenfiling dectumentsthat-cortan
the-foHoewing—a document that contains any of the following information, and should consider
accompanying any such filing with amotionto seal. Except in social seaurity appeds, aparty filing
amotion to seal a document that contains any of the following information must comply with the

rulesfor filing redacted and unredacted documents as described above.

» Personal identifying number, such as driver’s license number;

medical records, treatment and diagnosis;

* employment higtory;

individual finanaal information; ane-

proprietary or trade secret information-;

» information regarding an individual’ s cooperation with the govemment;

» national security information:;
* sensitive security information as described in 49 U.S.C. 8§ 114(5s).

* * % %

LO.P. -

1. Briefing Schedule. The clerk’s office will send counsel and pro se parties a letter confirming the
due date for filing appellant’s brief consistent with the provisions of 1 1th Cir.R. 12-1 and 1 1th Cir.
R. 31-1, but delay in or failure to receive such a letter does not affect the obligation of counsel and

37 pro se parties to file the brief within the time permitted by 11th Cir. R. 31-1. The clerk’s office will

38
39
40

also advise counsel and pro se parties of the rules and procedures governing the form of briefs.

2. Motions for Extension of Time to File Brief. Except as otherwise provided in 11th Cir. R. 31-2

41 for briefs and record excerpts in civil appeals, the clerk is authorized to grant requests for moderate

42
43
44
45
46

extensions of time to file briefs.

Cross-Reference: FRAP 25, 26, 27; “E-Government Act of 2002,” Pub. L. No. 107-347
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FRAP 32. Form of Briefs, Appendices, and Other Papers

(@) Form of aBrief.

(1) Reproduction.

(A)

(B)

(©)

A brief may bereproduced by any processthat yieldsa clear black imageon light
paper. Thepaper must beopaqueand unglazed. Only onesideof the paper may
be used.

Text must bereproduced with aclarity that equalsor exceedstheoutput of alaser
printer.

Photographs, illustrations, and tables may be reproduced by any method that
resultsin a good copy of the original; a glossy finish is acceptableif the original

IS glossy.

(2) Cover. Except for filings by unrepresented parties, the cover of the appellant’s brief
must beblue; the appelle€ s, red; an intervenor’sor amicuscuria€’s, green; any reply
brief, gray; and any supplemental brief, tan. Thefront cover of abrief must contain:

(A)
(B)
(©)

(D)

(E)

(F)

the number of the case centered at the top;
the name of the court;
thetitle of the case (see Rule 12(a));

the nature of the proceeding (e.g., Appeal, Petition for Review) and the name of
the court, agency, or board bdow;

thetitle of the brief, identifying the party or partiesfor whom the brief isfiled;
and

thename, officeaddr ess, and telephonenumber of counsel representingthe party
for whom the brief isfiled.

(3) Binding. Thebrief must be bound in any manner that is secure, does not obscurethe
text, and permitsthe brief to lie reasonably flat when open.

(4) Paper Size, Line Spacing, and Margins. The brig must be on 8 %2by 11 inch paper.
The text must be double-spaced, but quotations more than two lines long may be
indented and single-spaced. Headings and footnotes may be single-spaced. Margins
must beat least oneinch on all four sides. Pagenumber smay beplaced inthemargins,
but no text may appear there.
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14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

GRES

(5) Typeface. Either a proportionally spaced or a monospaced face may be used.

(A) A proportionally spaced face must include serifs, but sans-serif type may be used
in headings and captions. A proportionally spaced face must be 14-point or
larger.

(B) A monospaced facemay not contain morethan 10 % charaders per inch.

(6) Type Styles. A brief must be set in a plain, roman style, although italics or boldface
may be used for emphasis. Case names must beitalicized or underlined.

(7) Length.

(A) Pagelimitation. A principal brief may not exceed 30 pages, or areply brief 15
pages, unlessit complieswith Rule 32(a)(7)(B) and (C).

(B) Type-volumelimitation.

(i)

(i)

(iii)

A principa brief is acceptableif:

. it contains no mor e than 14,000 wor ds; or
. it uses a monospaced face and contains no more than 1,300 lines of
text.

A reply brief isacceptabl eif it containsnomorethan hal f of thety pevolume
specified in Rule 32(a)(7)(B)(i).

Headings, footnotes, and quotations count toward the word and line
limitations. The corporate disclosur e statement, table of contents, table of
citations, statement with respect to oral argument, any addendum
containing statutes, rules or regulations, and any certificates of counsel do
not count toward the limitation.

(C) Certificate of compliance.

(i)

A brief submitted under Rule 32(a)(7)(B) must include a certificate by the
attorney, or an unrepresented party, that thebrief complieswith the type-
volume limitation. The pea son preparing the certificate may rely on the
word or line count of thewor d-processing system used to preparethebrid.
The certificate must state either:

. the number of wordsin thebrief; or

. the numbe of lines of monospaced typein the brief.
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1 (i) Form 6 in the Appendix of Forms is a suggested form of a certificate of
2 compliance. Use of Form 6 must be regarded as sufficient to meet the
3 requirements of Rule 32(a)(7)(C)(i).
4
5 (b) Form of an Appendix. An appendix must comply with Rule 32(a)(1), (2), (3), and (4), with
6 the following exceptions:
7
8 (1) Thecover of a separately bound appendix must be white.
9
10 (2) An appendix may include a legible photocopy of any document found in therecord or
11 of aprinted judicial or agency decision.
12
13 (3) When necessary to facilitate inclusion of odd-sized documents such as technical
14 drawings, an appendix may be a size other than 8 ¥2 by 11 inches, and need not lie
15 reasonably flat when opened.
16
17 (c) Form of Other Papers.
18
19 (1) Motion. Theform of amotion is governed by Rule 27(d).
20
21 (2) Other Papers. Any other paper, includingapetition for panel renearingand apetition
22 for hearing or rehearing en banc, and any response to such a petition, mug be
23 reproduced in the manner prescribed by Rule 32(a), with the fdlowing exceptions:
24
25 (A) A cover isnot necessary if thecaption and signaturepage of the paper together
26 contain theinformation required by Rule 32(a)(2). If acover isused, it must be
27 white.
28
29 (B) Rule32(a)(7) does not apply.
30

31 (d) Signature. Every brief, motion, or other paper filed with the court must be signed by the
32 party filing the paper or, if the party isreoresented, by one of the party’s attorneys.

33

34 (e) Local Variation. Every court of appealsmust accept documentsthat comply with theform
35 requirementsof thisrule. By local ruleor order inaparticular caseacourt of appealsmay
36 accept documentsthat do not meet all of the form requirements of thisrule.

37

38 (Asamended Apr.24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, ff. Dec. 1, 2002.)

39

40 * % k% %

41

42 11th Cir. R. 32-1 Binding of Pape's. Except as otherwise provided by 11th Cir. R. 30-1 for record
43 excerpts, al papers shall be stapled or bound on the left. All copies presented to the court must be
44 legible.

45
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1

11th Cir. R. 32-2 Briefs- Cover. The cover of the brig must clearly indicate the nameof the party
on whose behalf thebrief isfiled. Each copy must comply with FRAP, have a cover of durable
quality (at least 90#) on both front and back sides, and be securely boundal ong the left-hand margin
so asto insure that the bound copy will not loosen or fall apart or the cover be detached by shipping
and use. Exposed metal prong paper fasteners are prohibited on bri€gs.

11th Cir. R. 32-3 Briefs - Form.

Only the cover page the certificate of service, direct quotes, headings and footnotes may be
single-spaced. All other typed matter must be double-spaced, including the Table of Contents and
the Tableof Citations. The court may re ect or require recompostion of abrief for fa lureto comply.

Theclerk may exercisevery limited discretion to permit thefiling of briefsinwhich theviolation
of FRAP and circuit rules governing the format of briefsis exceedingly minor if in the judgment of
the clerk recomposition of the brief would be unwarranted.

Except as otherwise provided in the preceding paragraph, unless each copy of the brief, in the
judgment of the clerk, conforms to this rule and to provisions of FRAP 32(a), the clerk may
conditionally file the brief, subject to the requirement that the paty file in the office of the clerk a
complete set of replacement briefs which comply with FRAP and circuit rules within 14 days of
issuance of notice by the clerk that the briefs have been conditionally filed. The clerk's notice shall
specify the matters requiring correction. Thetimefor filing of the opposing party's brief runsfrom
the date of service of the conditionally filed brief and is unaffeced by the later substitution of
corrected copies pursuant to thisrule.

11th Cir. R. 32-4 Briefs - Page Numbering and Length. The pages of each brief shall be
consecutively numbered except that materialsreferredtoin 11th Cir. R. 28-1(a), (b), (c), (d), (e), (f),
(9), (m) and (n) and any addendum containing statutes, rules, or regul ations need not be numbered
and do not count towards page limitations or type-volumelimitations. Motions for leave to file
briefs which do not comply with the limitations set forth in FRAP 32(a)(7) must be filed at |east
seven daysin advanceof the due date of the brief. The court lookswith disfavor upon such motions
and will only grant such a motion for extraordinary and compelling reasons.

* % % %

LO.P. -

1. Color of Covers of Briefs. The covers of briefs operate for a busy court like traffic signals. It
is important to efficient paper flow for those signals to be correct. The color of the covers of briefs
shall be as follows:

brief of appellant -- blue

brief of appellee -- red

reply brief of appellant -- gray
amicus -- green

appellate intervenor — green
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If supplemental briefs are allowed to be filed by order of the court, the color of their covers shall
be tan.

In cross-appeals the color of the covers of briefs shall be as follows:

brief of appellant -- blue;

brief of appellee-cross-appellant -- red;

brief of cross-appellee and reply brief for appellant -- red;
reply brief of cross-appellant -- gray.

2. Form of Printing- Legibility. While the court encourages inexpensive forms of reproduction to
minimize costs, counsel should personally check each copy of the brief for legibility, completeness,
and a proper binding since copies distributed to the court are selected at random. It is also essential
that the size type conform to the requirements of FRAP 32 (a).

3. Briefs - Miscellaneous Information.

a.  Certificate of Service - The certificate of service required by FRAP 25(d) must be
shown at the conclusion of the brief.

b.  Acknowledgment of Briefs - The clerk will acknowledge filing of a briefif a stamped
self-addressed envelope is provided.

c.  Sample Briefs and Record Excerpts - Upon request, the clerk's office will loan to
counsel sample briefs and record excerpts which comply with the prescribed form.
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FRAP 33. Appeal Conferences

Thecourt may direct theattorneys— and, when appropriate, the parties— to participate
inoneor mor econferencesto addressany matter that may aid in disposing of the proceedings,
includingsimplifyingtheissuesand discussing settlement. A judgeor other person designated
by the court may preside over the conference, which may be conduced in person or by
telephone. Before a settlement conference, the attor neys must consult with their clients and
obtain as much authority as feasible to settlethe case. The court may, as a result of the
conference, enter an order controlling the course of the proceedings or implementing any
10 settlement agreement.

O©Cooo~~NOOOIThWDN P

12 (Asamended Apr. 29, 1994; eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998.)
14 * * * %

16 11th Cir. R. 33-1 Kinnard Mediation Center.

18 (&) FEiling Civil Appeal Statement.

20 A Civil Appeal Statementisrequiredinall civil appeals, except as provided in section (a)(3)
21 below.

23 (1) C|V|I appealsfrom Unlted States dlstrlct courts. :Fhee+eH<—ef—H=ted+stHet—eeu1=t—ehd-l—maH

26 filing of anotl ceof a;_);:_)eal |sserved pursuant to FRAP 3(d), the clerk of the district court shall notify

27 theappellant(s) (and cross-appellant(s)) that a Civil Appeal Statement form isavailable as provided
28 insection (a)(4) below. Theappellant(s) (and cross-appellant(s)) shall filewith the clerk of the court

29 of appedls, with service on all other parties, an original and one copy of a completed Civil Appeal
30 Statement within 10 days after filing the notice of appeal in the district court. The completed Civil
31 Appeal Statement shall set forth information necessary for an understanding of the nature of the
32 appeal and shall be accompanied by the portion of the district court record described in 11th Cir.
33 R. 33-1(b)(1). Any appellee may file an origind and one copy of a response with the court of
34 appealswithin seven days of the receipt of the completed Civil Appeal Statement and shall servea
35 copy of theresponse on all other parties.

37 (2) Revlew of adml nistrative agency ordersand appeals from the Unlted States Tax Couirt.

ourt of gppeals not|f|%the Qart|%that an ggpeal or Qetl ion has been docketed the clerk shdl also

41

42 notify the gppellant(s)/petitioner(s) (and aoss-appellant(s)/cross-petitioner(s)) that aCivil Appea
43 Statement form is available asprovided in section (a)(4) below. The appellant(s)/petitioner(s) (and
44 cross-appellant(s)/cross-petitioner(s)) shall file with the clerk of the court of appeals, with service
45
46

on all other parties, an original and one copy of acompleted Civil Apped Statement within 10 days
from the date the form was transmitted by the clerk of the court of appeds. The completed Civil
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Appeal Statement shall set forth information necessary for an understanding of the nature of the
appeal or petition and shall be accompanied by the portion of therecord described in 11th Cir. R. 33-
1(b). Any appellee/respondent may file an original and one copy of a response with the court of
appealswithin seven days of the receipt of the completed Civil Appea Statement and shall servea
copy of theresponse on all other parties.

(3) A Civil Appeal Statement isnot required to be filed in (1) appeals or petitionsin which
the appellant/petitioner (or cross-appel lant/cross-petitioner) is proceeding without the assi stance of
counsel or inwhich the appellant/petitioner (or cross-appellant/cross-petitioner) isincarcerated; (2)
appeals from habeas corpus actions filed under 28 U.S.C. 88 2241, 2254, and 2255; and (3)
immigration appeals.

obtathedfromtheclerk-ofthecourtof-appeats—The Civil Appeal Statement formisavailableonthe

Internet at www.call.uscourts.gov. Copies may also be obtained from the clerk of the court of
appeals and from the clerk of each district court within the Eleventh Circuit.

(b) Portions of Record to Accompany Completed Civil Appeal Statement.

(1) Civil appealsfrom United States district courts and the United States Tax Court. The
appellant shall filewith each compl eted Civil Appeal Statement thefollowing portionsof thedistrict
court or tax court record:

(i) the judgment or order appeded from;

(ii) any other order or orders sought tobe reviewed, induding, inbankruptcy appeals,
the order(s) of the bankruptcy court appealedto the district court;

(iii) any supporting opinion, findingsof fact, and conclusions of law filed by the court;

(iv) the magistrate judge's report and recommendation, when appealinga court order
adopting same in whole or in part; and

(v) findings and conclusions of an administrative law judge, when appealing a court
order reviewing an administrative agency determination involving same.

(2) Review of administrative agency orders. The petitioner shall file with each completed
Civil Appea Statement the following portions of the agency record:

(i) theagency docket sheet, or index of documentscomprising therecord, if oneexists;
(it) any order or orders sought to be reviewed; and

(iii) any supporting opinion, findings of fact, and conclusions of law filed by the
agency, board, commission, or officer.
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(c) Mediation.

(1) Anactiveor senior judge of the court of appeals, apanel of judges (either before or after
oral argument), or the Kinnard Mediation Center, by appointment of the court, may direct counsd
and parties in an appeal to participate in mediation conducted by the court’s circuit mediators.
Mediations are official court proceedings and the Kinnard Mediation Center circuit mediators act
on behalf of the court. Counsel for any party may reques mediation in an appeal in which a Civil
Appeal Statement isrequired to befiled if heor she thinksit wouldbe helpful. Such requestswill
not be disclosed by the Kinnard Mediation Center to opposing counsel without permission of the
requesting party. The purposes of the mediation are to explore the possibility of settlement of the
dispute, to prevent unnecessary motions or delay by attempting to resolve any procedural problems
inthe appeal, and to identify and clarify issues presented in theappeal. Mediation sessionsare held
in person or by telephone. Counsel must, except as waived by the mediaor, have the client either
physically present or available by telephone during the mediation. Should waiver of client
participation be granted by the mediator, counsel must have the authority to respond to settlement
proposals consistent withthe client’ sinterests. The mediator may require the physical presence of
the client at an in-person mediation. For a governmental or other entity for which settlement
decisions must be made collectively, theavail ability or presence requirement may be sati sfied by a
representative authorized to negotiate on behalf of that entity and to make recommendationsto it
concerning settlement.

(2) A judge who participates in the mediation or becomes involved in the settlement
discussions pursuant to thisrule will notsit on ajudicial parel that deals with that appeal.

(3) Communicationsmade during the mediation and any subsequent communicationsrel ated
theretoshall beconfidential. Such communicationsshall not be disclosed by any party or participant
in the mediation in motions, briefs, or argument to the Eleventh Circuit Court of Appealsor to any
court or adjudicative body that might address the appeal's merits, except as necessary for
enforcement of Rule 33-1 under paragraph (f)(2), nor shdl such communications be disclosed to
anyone not involved in the mediation or otherwise not entitled to be kept informed about the
mediation by reason of a position or relationship with a party unless the written consent of each
mediation participant is obtained. Counsel's motions, briefs, or argument to the court shall not
contain any reference to the Kinnard Mediation Center.

(d) Confidential Mediation Statement. The court requires, except as waived by the circuit
mediator, that counsel in appeals selected for mediation send aconfidential mediation statement
assessing the appeal to the Kinnard M ediation Center beforethe mediation. The Kinnard Mediation
Center will not sharethe confidential mediation statement with the ather side, and it will not become
part of the court file.

(e) Filing Deadlines. Thefiling of a Civil Appea Statement or the scheduling of mediation
does not extend the time for ordering any necessary transcript (pursuant to 11th Cir. R. 10-1) or for
filing briefs (pursuant to 11th Cir. R. 31-1). Such time may be extended by a circuit mediator to
comply with theserulesif there is a substantial probability the appeal will settle and the extension
will prevent the unnecessary expenditure of timeand resourcesby counsel, theparties, and the court.
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(f) Noncompliance Sanctions.

(1) If the appellant or petitioner has not taken the action specified in paragraph (@) of this
rule within the time specified, the appeal or petition may be dismissed by the clerk of the court of
appeals after appropriate notice pursuant to 11th Cir. R. 42-1.

(2) Upon failure of a paty or atorney to comply with the provisions of this rule or the
provisions of the court's notice of mediation, the court may assess reasonabl e expenses caused by
thefailure, including attorney'sfees; assessall or aportion of the appd | ate costs; dismissthe appedl;
or take such other appropriate action as the circumstances may warrant.
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1 FRAP 34. Oral Argument
2
3 (a) In General.
4
5 (1) Party’s Statement. Any party may file, or a court may require by local rule, a
6 statement explaining why oral argument should, or need not, be per mitted.
7
8 (2) Standards. Oral argument must beallowed in every caseunlessapanel of threejudges
9 who have examined thebriefs and record unanimously agrees that oral argument is
10 unnecessary for any o the following reasons:
11
12 (A) theappeal isfrivolous,
13
14 (B) thedispositiveissue or issues have been authoritatively decided; or
15
16 (C) thefactsand legal argumentsareadequately presented in the briefsand record,
17 and the decisional process would not be significantly aided by oral argument.
18

19 (b) Notice of Argument; Postponement. The clerk must advise all parties whether oral
20 argument will bescheduled, and, if so, thedate, time, and placefor it, and thetimeallowed
21 for each side. A motion to postpone the argument or to allow longer argument must be
22 filed reasonably in advance of the hearing date.

24 (c) Order and Contents of Argument. The appellant opens and concludes the argument.
25 Counsel must not read at length from briefs, records, or authorities.

27 (d) Cross-Appealsand Separ ate Appeals. If thereis a cross-appeal, Rule 28(h) determines
28 which party is the appellant and which is the appellee for purposes of oral argument.
29 Unlessthecourt directsotherwise, across-appeal or separ ateappeal must beargued when
30 theinitial appeal isargued. Separate parties should avoid duplicative argument.

31

32 (e) Nonappearance of a Party. If the appelleefailsto appear for argument, the court must
33 hear appellant’sargument. If the appellant failsto appear for argument, the court may
34 hear the appellee’s argument. If neither party appears, the case will be decided on the
35 briefs, unlessthe court ordersotherwise.

36

37 (f) Submission on Briefs. The parties may agree to submit a case for decision on the briefs,
38 but the court may direct that the case be argued.

39

40 (g) Useof Physical Exhibitsat Argument; Removal. Counsdl intendingtousephysical exhibits
41 other than documentsattheargument must arrangeto placethem inthecourtroomonthe
42 day of theargument beforethe court convenes. After thear gument, counsd must remove
43 theexhibitsfrom theoourtroom, unlessthecourt directsotherwise. Theclerk may destroy
44 or dispose of the exhibitsif counsel does not reclaim them within a reasonable time after
45 the clerk givesnoticeto remove them.

46
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(Asamended Mar. 10,1986, eff. July 1, 1986; May 1, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff.
Dec. 1, 1993; Apr. 24, 1998, eff. Dec. 1, 1998.)

* % % %

11th Cir. R. 34-1 Sessions.

(a) At least one session of the court shall ordinarily be held each court year in each state of the
circuit. Sessionsmay be scheduled at any |ocation having adequate facilities. The court may assign
the hearing of any appeal to another time or place of sitting.

(b) Regular and specia sessions of the court may be held at the following places: Atlanta,
Jacksonville, Miami, Montgomery, Tallahassee and Tampa.

11th Cir. R. 34-2 Quorum. Unless otherwise directed, a panel of the court shdl consist of three
judges. When an appeal is assigned to an oral argument panel, at least two judges shall be judges
of this court unless such judges cannat sit becauserecused or disqualified or unlessthe chief judge
certifiesthat there is an emergency including, but not limited to, the unavailability of ajudge of the
court because of illness. Any two judges of a panel constitute a quorum. If ajudge of a panel that
has taken an appeal or matter under submission is not able to participate in a decision, the two
remaining judges, whether or not they are both judges of this court, may decide the appeal or may
request the chief judge or a delegate of the chief judge to designate another judge to sit in place of
the judge unableto participate. No further argument will be had or briefs received unless ordered.

Prior to oral argument, if ajudge of an oral argument panel to which anappeal hasbeen assigned
determines that he or she camnot sit for reasons other than recusal or disqualification, the two
remaining judges, whether or not they are both judges of this court, may hear oral argument. If the
third judge is thereafter able to participate as a panel member, the third judge may listento the oral
argument audiotape and participate in the decision. If the third judge is thereafter not able to
participate as a panel member, the two remaining judges may proceed as provided in the paragraph
above.

Prior to oral argumert, if ajudge of an oral argument panel to which an appeal has been assigned
determines that he or she camot sit because recused or disqualified, the two remaining judges,
whether or not they are bath judges of thiscourt, may proceed by quorum to hear oral argument and
decide the appeal, or the senior active judge of this court remaining on the panel may find a
replacement judge. If no active judge of this court remains on the panel, the most senior judge of
this court remaining on the panel may find a replacement judge.

Following the issuance of an opinion by apanel of three judges, if ajudge of the panel recuses

or isdisgualified, the two remaining judges, whether or not they are both judgesof this court, may
proceed by quorum to take such further actions as are deemed appropriate.
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11th Cir. R. 34-3 Non-Argument Calendar.

(a) The court maintains a two-calendar system for consideration and decision of appealsin the
interest of efficient and appropriate use of judicial resources, control of the docket by the court,
minimizing unnecessary expendture of government funds, and lessening delay in decisions.

(b) When a panel of judges of the court unanimously determines, after an examination of the
briefsand records, that an appeal of aparty fallswithin one of thethree categoriesof FRAP 34(a)(2):

() the appeal isfrivolous; or
(2) the dispositive issue or set of issues has been authoritatively determined; or

(3) the facts and legal arguments are adequately presented in the briefs and record and the
decisional processwill not be significantly aided by oral argument; that appeal will be placed onthe
non-argument calendar for submission and decision without oral aalgument. If at any time before
decision ajudge on the non-argument panel concludesthat oral argument isdesired, that appeal will
betransferred tothe oral argument calendar. Except as provided in subparagraphs (d) and (f) of this
rule, decision without oral argument must be unanimous, and no dissenting or special concurring
opinion may be filed.

(c) Any party mayrequest in hisor her brief that oral argument be heard, asprovidedin 11th Cir.
R. 28-1(c).

(d) Pursuant to FRAP 34(f), if parties state that they do not desire oral argument or otherwise
agree that an appeal shall be submitted on briefs, that appeal may be placed on the non-argument
calendar even though it does not fall within one of the requirements of FRAP 34(a). The decision
in that appeal need not be unanimous and a dissent or special concurrence may be filed.

(e) Panels of threejudges are drawn to serve as screening panels to determine whether appeals
should be placed on the non-argument calendar and to receive submission of and decide
non-argument appeals. 1n appealsinvolving multiple parties, ascreening judge may determinethat
the appeals of fewer than all partiesshall be scheduled for oral argument, and that the appeal s of the
remaining parties shall be submitted to the assigned oral argument panel for decision onthe briefs.
Or, ascreening panel may decidethe appeal sof fewer than all partieswithout oral argument and may
schedule the appeals of the remaning parties for oral argumert.

(f) When an appedl is assigned to an oral argument panel, the oral argument panel, whether or
not composed of only active judges, may by unanimous vote determine that the appeal will be
decided by the pand without oral argument, or transfer the appeal to the non-argument calendar. In
appealsinvolving multiple parties, an oral argument panel may by unanimous vote determine that
the appeal s of fewer than all partieswill be decided by the panel without oral argument, and that the
appeals of the remaining partieswill be scheduled for oral argument.
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11th Cir. R. 34-4 Ora Argument Calendar.

(a) General. All appealsnot assigned to the non-argument calendar shall be assigned to theoral
argument calendar. Appeals to be orally argued will be calendared by the clerk based upon the
court's calendaring priorities. Counsel for each party scheduled to present oral argument to the court
must appear for oral argument unless excused by the court for good cause shown. Theoral argument
calendar will show the time the court has allotted for each argument.

(b) Waiver or Submission Without Argument. After an appea has been scheduled for oral
argument, argument may only be waived by the court upon motion filed in advance of the date set
for hearing. If counsel for parties agree to submit the appeal on briefs, that appeal will be governed
by FRAP 34(f).

(c) Failure to Appear for Oral Argument. If counsel for appellant fails to appear in an appeal
from criminal conviction, the court will not hear argument from the United States; in all other
appeals, the cout may hear argument from counsel present.

(d) Number of Counsel to beHeard. Only two counsel will be heard for each party whose appeal
Is scheduled to be argued, and the time allowed may be apportioned beween counsel at their
discretion.

(e) Expediting Appeals. The court may, on its own motion or for good cause shown on motion
of a party, advance an appeal for hearing and prescribe an abbreviated briefing schedule.

(f) Continuance of Hearing. After an appeal has been set for hearing it may not becontinued by
stipulation of the parties or their counsel but only by an order of the court on good cause shown.
Usually the engagement of counsel in other courts will not be considered good cause.

(9) Recording Ord Arguments Oral argumernt is recorded for exclusive use of the court.
Neither the recording nor atranscript thereof will be made availableto counsel or the paties. With
advance approval of the court, however, counsel may arrange and pay for aqualified court reporter
to be present to record and transcribe the oral argument for counsel's persond use. Recording of
court proceedings by anyone other than the court is prohibited.

(h) Citation of Supplemental Authorities During Oral Argument. If counsel intend to cite
supplemental authorities during oral argument that were not provided to the court and opposing
counsel prior to the day of oral argument, counsel must bring to oral argument a sufficient number
of paper copies of the opinion(s) or other authorities being cited to permit distribution to panel
members and opposng counsel.

* % * %
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1. Screening and Non-Argument Calendar. When the last brief’is filed an appeal is sent to the office
of staff attorney for pre-screening classification. If the staff attorney is of the opinion that the appeal
of a party does not warrant oral argument, a brief memorandum is prepared and the appeal is
returned to the clerk for routing to one of the court's active judges, selected in rotation. In appeals
involving multiple parties, the staff attorney may recommend that appeals of fewer than all parties
be decided without oral argument but that the appeals of the remaining parties be scheduled for oral
argument. If the judge to whom an appeal is directed for such consideration agrees that the appeal
of a party does not warrant oral argument, that judge forwards the briefs, together with a proposed
opinion, to the two other judges on the screening panel. If a party requests oral argument, all panel

12 judges must concur not only that the appeal of that party does not warrant oral argument, but also

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

in the panel opinion as a proper disposition without any special concurrence or dissent. If a party
does not request oral argument, all panel judges must concur that the appeal of that party does not
warrant oral argument.

In other appeals, when oral argument is requested by a party and the staff attorney is of the
opinion that oral argument should be heard, the staff attorney may recommend that an appeal be
assigned to the oral argument calendar, subject to later review by the assigned oral argument panel.

If a determination is made that oral argument should be heard, the appeal is placed on the
next appropriate calendar, consistent with the court's calendaring priorities. At that time a

determination is made of the oral argument time to be allotted to each side.

The assignment of an appeal to the non-argument calendar does not mean that it is
considered to be an appeal of less importance than an orally argued appeal.

2. Oral Argument.

a. Court Year Schedule - A proposed court schedule for an entire year is prepared by the
circuit executive in collaboration with the clerk’s office, and then approved by the scheduling
committee of the court which consists of active judges. The court schedule does not consider
what specific appeals are to be heard, but only sets the weeks of court in relation to the probable
volume of appeals and judgeship availability for the year.

b. Separation of Assignment of Judges and Calendaring of Appeals - To insure complete
objectivityin the assignment of judges and the calendaring of appeals, the two functions of judge
assignment to panels and calendaring of appeals are intentionally separated. The circuit
executive and the scheduling committee take into account a fixed number of weeks for each
active judge and the available sittings from the court's senior judges, visiting circuit judges, and
district judges. After this determination, names of the active judges for the sessions of the court
are drawn by lot from a matrix for the entire court year.
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32
33

35
36
37
38
39
40
41

I NFARS

This schedule is available only to judges and the circuit executive for their advance planning,
not to the clerk. The clerkis not furnished with names of the panel members for any session until
after the court calendars of appeals have been prepared and approved as described below.

3. Preparation and Issuing of Calendars.

a. General - The clerk's office prepares oral argument calendars approximately one month
in advance of oral argument.

b. Calendaring by Case Type - The clerk attempts to balance the calendars by dividing the
appeals scheduled for oral argument among the panels by case type so that each panel for a
particular week has an equitable number of different types of litigation for consideration.

c. Non-Preference Appeals - Appeals are calendared for hearing in accordance with the
court's "first-in first-out" rule. Absent special priority, those appeals which are oldest in point
of time of availability of briefs are calendared first for hearing, insofar as practicable with other
requirements of the docket.

d. Number of Appeals Assigned - Ordinarily the court hears argument Tuesday through
Friday. A regular oral argument session consists of up to 22 appeals with up to 6 appeals
scheduled per day.

e. Advance Notice - Counsel are provided the maximum advance notice of scheduling for
oral argument practicable. Ordinarily counsel will receivenotice of oral argument at least three
weeks in advance. Counsel are expected to make all reasonable efforts to adjust conflicts in
their schedule which will permit them to attend oral argument as scheduled. Motions for
continuance are disfavored in recognition of the difficulty in scheduling panels and the
commitment of the court to dispose of appeals as promptly as possible and of the fact that there
is no backlog of appeals awaiting oral argument.

4. Location of Court Sessions - Convenience of Counsel. Appeals to be assigned to oral argument
sessions are, if possible, selected from the area where the session is to be held.

5. Forwarding Briefs to Judges. Immediately after issuance of the calendar and receipt by the clerk
of names of the panel members, the clerk forwards to panel members copies of the briefs for the
appeals set on the calendar.

6. Pre-Argument Preparation. The judges read the briefs prior to oral argument.

7. ldentity of Panel. The clerk's office may disclose the names of the panel members for a particular
session one week in advance of the session, or earlier as determined by the court. At the time the
clerkissues a calendar assigning an appeal to a specific day of oral argument, the clerk will advise
counsel of when the clerk’s office may be contacted to learn the identity of the panel members.
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8. Checking In With Clerk's Office. On the day of hearing counsel should check in with the clerk's
office at least 30 minutes in advance of the convening of court to advise the courtroom deputy of the
name of the attorney or attorneys who will present argument for each party and how the argument
time will be divided between opening and rebuttal. Timely check-in is necessary so that the clerk
can inform the panel of the names of attorneys presenting argument and their time division.

9. Submission Without Argument. When an appeal is placed on the oral argument calendar, a judge
of the court has determined that oral argument would be helpful in that particular appeal.
Therefore, requests by the parties to waive oral argument are not looked upon with favor, and
counsel may be excused only by the court for good cause shown. Attorneys appointed by the court
under the Criminal Justice Act must personally appear for oral argument unless excused by the
court for good cause shown.

10. Time for Oral Argument. The time for oral argument will be indicated on the calendar. The
time specified is per side. In the event that more than one attorney will present oral argument per
side, arrangements among counsel regarding the division of time and the order of presentation
should be made before counsel check in with the clerk's office.

11. Additional Time for Oral Argument. Additional time for oral argument is sparingly permitted.
Requests for additional time for oral argument should be set forth in a motion to the clerk filed well
in advance of the oral argument.

12. Calling the Calendar. Usually the court hears the appeals in the order in which they appear
on the calendar, and will not call the calendar unless there are some special problems requiring
attention. All counsel, however, must be present at the beginning of the court session for the day.

13. Presenting Argument. Counsel should prepare oral arguments with the knowledge that the

28 judges have already studied the briefs. Reading from briefs, decisions or the record is not permitted

29
30

exceptin unusual circumstances. Counsel should be prepared to answer questions by the court. The
essay Twenty Pages and Twenty Minutes Revisited by Senior Judge John C. Godbold is available

31 from the clerk on request.

32
33
34
35
36
37
38
39
40
41

42
43
a4
45

14. Timer and Lighting Signal Procedure. The courtroom deputy will monitor time and use lighting
signals. In Atlanta, Miami, and Montgomery, and sometimes in other locations where court is held,
an easily readable timer visible both to counsel and the court is also used.

a. Appellant's Argument - A green light signals the beginning of the opening argument of
appellant. Two minutes prior to expiration of the time allowed for opening argument, the green
light goes off and a yellow light comes on. When the time reserved for opening has expired, the
vellow light goes off and a red light comes on.

b. Appellee's Argument - The same procedure as outlined above for appellant is used.

c. Appellant's Rebuttal - A green light signals commencement of time; a red light comes on
when the time expires. No yellow caution light is displayed for this argument.
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1 15. Appeals Conference and Designation of Writing Judge. At the conclusion of each day's
2 arguments the panel usually has a conference on the appeals heard that day. A tentative decision
3 is usually reached, a tentative determination is made as to the kind of opinion necessary and the
4 presiding judge, when in the majority, makes opinion writing assignments. Judges do not specialize.
5 Writing assignments are made so as to equalize the workload of the entire session.
6
7 Cross Reference: FRAP 45; 28 U.S.C. 88 46, 48
8
9

10
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FRAP 35. En Banc Deter mination

(a) When Hearing or Rehearing En Banc May Be Ordered. A majority of the circuit judges
who arein regular active service may order that an appeal or other proceeding be heard
or reheard by thecourt of appealsen banc. Anenbanchearingor rehearingisnot favored
and ordinarily will not be ordered unless:

(1) enbancconsiderationisnecessary tosecureor maintainunifor mity of thecourt’s
decisions; or

(2) theproceedinginvolves a question of exceptional importance.

(b) Petition for Hearing or Rehearing En Banc. A party may petition for a hearing or
rehearing en banc.

(1) The petition must begin with a statement that either:

(A) thepanel decision conflicts with a decision of the United States Supreme Court
or of the court to which the petition isaddressed (with citation to theconflicting
caseor cases) and consideration by thefull court istherefore necessary to secure
and maintain uniformity of the court’s decisions; or

(B) theproceedinginvolvesoneor morequestionsof exceptional importance, each of
which must be concisely stated; for example, a petition may assert that a
proceedingpresentsaquestion of exceptional importanceifitinvolvesanissueon
which the panel decision conflictswith the authoritativedecisionsof every other
United States Court of Appealsthat has addressed theissue.

(2) Except by the court’spermission, a petition for an en banc hearing or rehearing must
not exceed 15 pages, excluding material not counted under Rule 32.

(3) For purposesdf thepagelimitin Rule 35(b)(2), if aparty filesboth a petition for panel
rehearingand a petition for rehearing en banc, they are consider ed a singledocument
even if they arefiled separately, unless separate filing isrequired by local rule.

(c) Timefor Petition for Hearing or Rehearing En Banc. A petition that an appeal be heard
initially en banc must befiled by the date when the appellee’ sbrief isdue. A petition for
arehearingen bancmust befiled withinthetimeprescribed by Rule40for filinga petition
for rehearing.

(d) Number of Copies. Thenumber of copiesto befiled must be prescribed by local rule and
may be altered by order in a particular case.
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(e) Response. No response may befiled to a petition for an en banc consider ation unlessthe
court ordersaresponse.

(f) Call for aVote. A voteneed not be taken to determine whether the case will be heard or
reheard en banc unless ajudge callsfor a vote.

(Asamended Apr. 1, 1979, eff. Aug. 1, 1979; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff.
Dec. 1, 1998.)

* % * %

11th Cir. R. 35-1 Number of Copies and Length. Fifteen copies of a petition for en banc
consideration pursuant to FRAP Rule 35 shall be filed whether for initial hearing or rehearing. A
petition for en banc consideration shall not exceed 15 pages, and if made with apetition for rehearing
(whether or not they are combined ina single document) the combined documents shall not exceed
15 pages.

11th Cir. R. 35-2 Time - Extensions. A petition for en banc rehearing must befiled within 21 days
of entry of judgment, except tha a petition for en banc rehearingin acivil ease-appeal in which the
United States or an agency or officer thereof is a party must be filed within 45 days of entry of
judgment. Judgment isentered ontheopinionfiling date. N o additiona timeisallowed for mailing.
Counsel should not request extensions of time except for themost compel ling reasons. For purposes
of this rule, acivil appeal is any appeal that is not a direct appeal of a judgnent or sentence in a

criminal case. See 11th Cir. R. 31-2(a).

11th Cir. R. 35-3 Extraordinary Nature of Petitions for En Banc Consideration. A petition for en
banc consideration, whether uponinitial hearing or rehearing, isan extraordinary procedureintended
to bring to the attention of the entirecourt a precedent-setting error of exceptional importancein an
appeal or other proceading, and, with specific reference to apetition for en banc consideration upon
rehearing, isintended to bringto the attention of the entire court apanel opinion that isallegedlyin
direct conflict with precedent of the Supreme Court or of this circuit. Alleged errorsin a pand's
determination of statelaw, or inthefacts of the case (including sufficiency of the evidence), or error
asserted in the panel's misapplication of carrect precedent to the facts of the case, are matters for
rehearing before the panel but not for en banc consideration.

Counsel are reminded that the duty of counsel isfully discharged without filing a petition for
rehearing en banc if the rigid standards of FRAP 35(a) are not met, and that thefiling of a petition
for rehearing or rehearing en banc is not a prerequisite to filing a petition for writ of certiorari.

11th Cir. R. 35-4 MattersNot Considered En Banc. Administrativeand interim matters (such asstay
orders, injunctions pending appeal, appointment of counsel, leave to appeal in forma pauperis, and
leaveto appeal from anon-final order) are not subject to en banc consideration under FRAP 35. En
banc petitions will not be entertained in such matters but will be referred as arequest for rehearing
or reconsideration to the judge or panel that entered the order sought to be reheard.
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11th Cir. R. 35-6-:35-5 Form of Petition. A petition for en banc consideration shall be bound in a
white cover which is clearly labded with the title " Petition for Rehearing (or Hearing) En Banc.”
A petition for rehearing en banc will also be treated as a petition for rehearing before the original
panel. A petition for rehearing will not be treated as a petition for rehearing en banc. A petition for
en banc consideration shall contain the following itemsin this sequence:

(a) acover page as described in 11th Cir. R. 28-1(a);

(b) aCertificateof Interested Personsand CorporateDisclosure Statement asdescribedin FRAP
26.1 and the accompanying drcuit rules;

(c) wherethe party petitioning for en banc consideration is represented by counsel, one or both
of the following statements of counsel as applicable:

| express abelief, based on areasoned and studied professional judgment, that
the panel decision is contrary to the following decision(s) of the Supreme Court of
the United States or the precedents of this circuit and that consideration by the full
court is necessary to secure and maintain uniformity of decisionsin this court: [cite
specifically the case or cases)

| expressabelief, based on areasoned and studied professional judgment, that this
appeal involves one or more questions of exceptional importance: [set forth each
guestion in one sentence]

/sl

ATTORNEY OF RECORD FOR

(d) table of contentsand citations;

(e) statement of the issue(s) asserted to merit en banc consideration;
(f) statement of the course of proceedings and disposition of the case;
(g) statement of any facts necessary to argument of the issues,

(h) argument and authorities. These shall concern only theissues and shall address specificdly
not only their merit but why they are contended to be worthy of en banc consideration;

(i) conclusion;

(j) certificate of service;
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(k) acopy of the opinion sought to be reheard.

11th Cir. R. 35-#35-6 Responseto Petition. A responseto apetition for en banc consideration may
not be filed unlessrequested by the court.

11th Cir. R. 35-8-35-7 En Banc Briefs. An en banc briefing schedul e shall beset by the clerk for al
appealsin which rehearing en banc is granted by the court. Twenty copies of en banc briefs are
required, and must be filed inthe clerk's office, and served on counsel, accarding to the schedule
established. En banc briefs should be prepared in the same manner and form as opening briefs and
conform to the requirements of FRAP Rules 28 and 32. The covers of all en banc briefs shall be of
the color required by FRAP Rule 32 and shall contain the title "En Banc Brief." Unless otherwise
directed by the court, the page and type-volume limitations described in FRAP 32(a)(7) apply to en
banc briefs. Counsel are also required to furnish 20 additional copies of each brief previoudly filed
by them.

11th Cir. R. 35-9-35-8 Senior Circuit Judges Participation. Senior circuit judges of the Eleventh
Circuit assigned to duty pursuant to statute and court rules may sit en banc reviewing decisions of
panel sof which they were membersand may continueto participatein the decision of acasethat was
heard or reheard by the court en banc a atime when such judge was in regular active service.

11th Cir. R. 35-16-35-9 Effect of Granting Rehearing En Banc. Unless otherwise expressly
provided, the effect of granting a rehearing en banc is to vacate the panel opinion and to stay the
mandate.

* % % %

LO.P. -
1. Time. Except as otherwise provided by FRAP 25(a) for inmate filings, a petition for rehearing
en banc whether or not combined with a petition for rehearing is timely only if received by the clerk

within the time specified in 11th Cir. R. 35-2.

2. Length. A petition for rehearing en banc, whether or not filed with a petition for rehearing, is
limited to 15 pages, exclusive of items required by 11th Cir. R. 35-6(a), (b), (c), (d), (j), and (k).

3. Panel Has Control. Although a copy of the petition for rehearing en banc is distributed to each

37 panel judge and every active judge of the court, the filing of a petition for rehearing en banc does
not take the appeal out of plenary control of the panel deciding the appeal. The panel may, on its
own, grant rehearlng by the panel and may do so wzthout actlon by the full court—Rehearmg—en

38
39
40

A1 as—hereinafrer—orovi
42 recuired-fo
43 wetiveservice

45
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4. Requesting a Poll Within 10 days of the date of mailing to the judge by the clerk, any active
Eleventh Circuit judge may notify the writing judge (the senior active Eleventh Circuit judge on the
panel if the writing judge is a non-active member) that in the event the panel declines to grant
rehearing the judge requests that a poll be taken regarding en banc consideration. At the same time
the judge may notify the clerk to withhold the mandate.

If the panel, after such notice, concludes not to grant rehearing it notifies the chief judge of
that fact and that a request was made that a poll be taken regarding en banc consideration. The
chief judge then polls the court by written ballot on whether rehearing en banc should be granted.

5. No Poll Request. If after expiration of the specified time for requesting a poll the writing judge
of the panel has not received a request from any active member of the court, the panel, without

13 further notice, may take such action as it deems appropriate on the petition. In its order disposing

14
15
16
17
18
19

of the appeal and the petition, however, the panel must enter an order denying the petition for
rehearing en banc showing no poll was requested by any judge of the court in regular active service.

6. Requesting a Poll on Court's Own Motion. Any active Eleventh Circuit judge may request that
the court be polled on whether rehearing en banc should be granted whether or not a petition for
rehearing en banc has been filed by a party. This is ordinarily done by a letter from the requesting

20 judge to the chief judge with copies to the other active and senior judges of the court and any other

21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

panel member. At the same time the judge may notify the clerk to withhold the mandate.

7. Polling the Court. Upon request to poll, the chief judge conducts a poll. Each active judge
receives a _form ballot that is used to cast a vote. A copy of each judge's ballot is sent to all other
active judges. The ballot form indicates whether the judge voting desires oral argument if en banc
is granted.

8. Effect of Recusal or Disqualification on Number of Votes Required. The recusal or
disqualification of a judge or judges does not affect the number of votes required for rehearing en
banc to be granted. If, for example, there are 12 circuit judges in regular active service on this
court, one or more of whom_are recused or disqualified in a case, rehearing en banc may only be
granted by affirmative vote of seven or more active judges.

&9. Negative Poll. If the vote on the poll is unfavorable to en banc consideration, the chief judge
enters the appropriate order.

9-10. En Banc Rehearing Procedures Following Affirmative Poll

a. Appeal Managers. Yponanappeatbeing When an appeal is voted to be reheard en banc,
the chief judge shall designate as appeal managers a group of active judges of this court. The
chief judge will ordinarily designate the judge who authored the panel opinion, the judge who
requested that the court be polled regarding whether the appeal should be reheard en banc, and
a judge who dissented from or specially concurred in the panel opinion, if they are active circuit
judges of this court. The chief judge may, however, designate other active circuit judges as
appeal managers.
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—Tnited-States Postal-Service untess 7 et hrandtr
some-othermethod-of-delivery—Electronic Transmission

Banc. When a panel of the court has denied a request to stay an execution, and a party seeks to file

b. Initial Notice to Counsel. The clerk meanwhile notifies counsel that rehearing en
banc has been granted but that they should not prepare en banc briefs until they are advised
of the issue(s) to be briefed and page limitations on briefs.

¢. Notice of Issue(s) to be Briefed. The appeal managers prepare and circulate to the
other members of the en banc court a proposed notice to the parties advising which issue(s)
should be briefed to the en banc court, page limitations on briefs, and whether the appeal
will be orally argued or submitted on briefs. The notice may also set the time limits for oral
argument. Members of the en banc court thereafter advise the appeal managers of any
suggested changes in the proposed notice. Provided that no member of the en banc court
objects, counsel may be advised that the en banc court will decide only specified issues, and
after deciding them, remand other issues to the panel. Once the form of the notice has been
approved by the court, the clerk issues the notice to counsel.

d. Oral Argument. Appeals to be reheard en banc will ordinarily be orally argued

unless fewer than three of the judges of the en banc court determine that argument should
be heard.

et esspecificdirectionsfor
of Emergency Petition for Rehearing En

a petition for rehearing en banc within 48 hours of a scheduled execution, the party should request

authorization from the court to transmit the petition electronically. See 11th Cir. R. 25-3.

Cross-Reference: FRAP 40, 41
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39
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FRAP 36. Entry of Judgment; Notice

(a) Entry. Ajudgment isentered whenitisnoted onthedocket. Theclerk must prepare, sign,
and enter thejudgment:

(1) after receiving the court’s opinion — but if settlement of the judgment’s form is
required, after final settlement; or

(2) if ajudgment isrendered without an opinion, asthe court instruds.

(b) Notice. On thedate when judgment isentered, the clerk must serveon all parties a copy
of the opinion — or the judgment, if no opinion was written — and a notice of the date
when the judgment was entered.

(Asamended Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % % %

11th Cir. R. 36-1 Affirmance Without Opinion. When the court determinesthat any of thefollowing
circumstances exist:

(a) the judgment of the district court is based on findings of fact that are not clearly erroneous;
(b) the evidence in support of ajury verdict is suffident;

(c) the order of an administrative agency is supported by substantial evidence on the record as
awhole;

(d) a summary judgment, directed verdict, or judgment on the pleadings is supported by the
record;

(e) the judgment has been entered without areversible error of law;

and an opinion would have no precedentia value, thejudgment or order may be affirmed or enforced
without opinion.

11th Cir. R. 36-2 Unpublished Opinions. An opinion shall be unpublished unlessamajority of the
panel decidesto publishit. Unpublished opinionsare not considered binding precedent. They may
be cited as persuasive authority, provided that a copy of the unpublished opinion is attached to or
incorporated within the brief, petition, motion or response in which such citation ismade. But see
1.O.P. 7, Citation to Unpublished Opinions by the Court, following this rule.

11th Cir. R. 36-3 Publishing Unpublished Opinions. Atany timebeforethemandate hasissued, the
panel, onitsown moti on or upon the moti on of aparty, may by unanimousvote order apreviously
unpublished opinionto be published. Thetimely filing of amotion to publish shall stay issuance of
the mandate until disposition thereof unless otherwise ordered by the court. The time for issuance
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15
16
17
18
19

of the mandate and for filing a petition for rehearing or petition for rehearing en banc shall begin
running anew from the date of any order directing publication.

* kx k% %

LO.P. -

1. Motion to Amend, Correct, or Settle the Judgment. These motions are referred to the panel
members.

2. Effect of Mandate on Precedential Value of Opinion. Under the law of this circuit, published
opinions are binding precedent. The issuance or non-issuance of the mandate does not affect this
result. See Martin v. Singletary, 965 F.2d 944, 945 n.1 (11th Cir., 1992). For information
concerning the precedential value of opinions of the former Fifth Circuit, see Bonner v. City of
Prichard, Alabama, 661 F.2d 1206 (11th Cir. 1981) (en banc) and Stein v. Reynolds Securities, Inc.,
667 F.2d 33 (11th Cir. 1982).

3. Processing of Opinions. After the draft opinion has been prepared, the opinion writing judge
circulates the proposed opinion to each of the other two judges on the panel. Review of another

20 judge's proposed opinion is given high priority by the other members of the panel. When the writing
21 judge has received concurrences from the other judges or in the case of dissent, or special

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

concurrences, sufficient concurrence(s) to constitute a majority, the writing judge then sends the
opinion to the clerk , along with the concurrences, dissent, or special concurrence, as the case may
be.

4. Circulation of Opinions to Non-Panel Members. Copies of proposed opinions are not normally
circulated to non-panel members. In special cases, however, a panel or member thereof may
circulate a proposed opinion to other members of the court.

5. Publication of Opinions. The policy of the court is: The unlimited proliferation of published
opinions is undesirable because it tends to impair the development of the cohesive body of law. To
meet this serious problem it is declared to be the basic policy of this court to exercise imaginative
and innovative resourcefulness in fashioning new methods to increase judicial efficiency and reduce
the volume of published opinions. Judges of this court will exercise appropriate discipline to reduce
the length of opinions by the use of those techniques which result in brevity without sacrifice of

quality.

6. Unpublished Opinions. A majority of the panel determine whether an opinion should be

39 published. Opinions that the panel believes to have no precedential value are not published. All

40

non-published opinions and affirmances without opinion under 11th Cir. R. 36-1 areprinted in table

41 formin the FederalReporterAppendix. (See for example 9060+2d26488 Fed. Appx. 384). Although

42

unpublished opinions may be cited as persuasive authority, they are not considered binding

43 precedent. Reliance on unpublished opinions is not favored by the court. The court will not give

44
45
46

the unpublished opinion of another circuit more weight than the decision is to be given in that circuit
under its own rules. Parties may request publication of an unpublished opinion by filing a motion
to that effect in compliance with FRAP 27 and the corresponding circuit rules.
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7. _Citation to Unpublished Opinions by the Court. The court generally does not cite to its
“unpublished” opinions becausethey are not binding precedent. The court may citeto them where
they are specifically relevant to determine whether the predicates for res judicata, collateral
estoppel, or double jeopardy exist in the case, to ascertain the law of the case, or to establish the
procedural history or facts of the case.

6-8. Release of Opinions. Prior to issuance of an opinion, information concerning the date a
decision by the court may be expected is not available to counsel.

Opinions are generallyreleasedfrom the clerk's office in Atlanta. Upon release of an opinion,
a copy is mailed to counsel and made available to the press and public at the clerk’s office and at
the circuit libraries. On request, the clerk will also notify counsel by telephone. Published opinions
are available on the Internet at www.cal l.uscourts.gov.

Opinions are subject to typographical and printing errors. Cooperation of the bar in calling
apparent errors to the attention of the clerk's office is solicited.

79. Appearance of Counsel Form. Upon release of a published opinion, the name of every attorney
in the appeal who has filed an Appearance of Counsel Form or is court-appointed is provided to

20 publishers who choose to include such information in their publications. When an Appearance of

21

Counsel Form is not filed until after a published opinion has issued, the name of that attorney is not

22 provided to publishers.

23
24
25
26

Cross-Reference: FRAP 41
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1 FRAP 37. Interest on Judgment

2
3 (a) WhentheCourt Affirms Unlessthelaw providesotherwise, if amoney judgment inacivil

4 caseis affirmed, whatever interest is allowed by law is payable from the date when the
5 district court’sjudgment was ente ed.
6
7 (b) When the Court Reverses. If the court modifies or reversesajudgment with a direction
8 that a money judgment be entered in the district court, the mandate must contain
9 instructions about the allowance of interest.

10

11 (Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)
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FRAP 38. Frivolous Appeal — Damages and Costs

If acourt of appealsdeterminesthat an appeal isfrivolous, it may, after a separately filed
motion or notice from the court and reasonable opportunity to respond, award just damages
and single or double coststo the appellee.

(Asamended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998.)

* % % %

11th Cir. R. 38-1 Time for Filing Motions. Motions for damages and costs pursuant to FRAP 38
must be filed no later than the filing of appellee's brief.

* *x k% %

L.O.P. - Motions for Damages and Costs. Such motions shall not be contained in appellee's brief
but shall be filed separately consistent with the requirements of FRAP 27 and the corresponding
circuit rules. An original and three copies must be filed.

Cross-Reference: FRAP 42; 28 U.S.C. § 1927
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1 FRAP 39. Costs
2
3 (a) Against Whom Assessed. Thefollowing rules apply unlessthe law provides or thecourt
4 ordersotherwise:
5
6 (1) if an appeal isdismissed, costsar etaxed against theappellant, unlessthepartiesagree
7 otherwise;
8
9 (2) if ajudgment is affirmed, costs ar e taxed against the appellant;
10

11 (3) if ajudgment isreversed, costs are taxed against the appelleg;

13 (4) if ajudgment isaffirmed in part, reversedin part, modified, or vacated, costsar etaxed
14 only asthecourt orders.

16 (b) CostsFor and Against theUnited States. Codsfor or against theUnited States, itsagency,
17 or officer will be assessed under Rule 39(a) only if authorized by law.

18

19 (c) Costsof Copies. Each courtof appealsmust, by local rule, fix themaximum ratefor taxing
20 the cost of producing necessary copies of a brief or appendix, or copies of records
21 authorized by Rule 30(f). The rate must not exceed that generally charged for such work

22 in the area wheretheclerk’sofficeislocated and should encour age economical methods
23 of copying.

24

25 (d) Bill of Costs: Objections; Insertion in Mandate.

26

27 (1) A party who wants costs taxed must — within 14 days after entry of judgment — file
28 with the circuit clerk, with proof of service, an itemized and verified bill of costs.

29

30 (2) Objectionsmust befiled within 10 daysafter serviceof thebill of costs, unlessthecourt
31 extendsthe time.

32

33 (3) Theclerk must prepareand certify an itemized statement of costsfor insertion in the
34 mandate, but issuance of the mandate must not be delayed for taxing costs. If the
35 mandateissuesbeforecostsar efinally deter mined, thedistrict clerk must — upon the
36 circuit clerk’srequest — add the statement of costs, or any amendment of it, to the
37 mandate.

38

39 (e) Costson Appeal Taxablein theDistrict Court. Thefollowing costs on appeal aretaxable
40 in thedistrict court for the benefit of the party entitled to costs under thisrule:

41

42 (1) the preparation and transmission of the record;

43

44 (2) thereporter’'stranscript, if neaded to determinethe appeal;

45
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(3) premiums paid for a supersedeas bond or other bond to preserve rights pending
appeal; and

(4) thefeefor filing the notice of appeal.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998,
eff. Dec. 1, 1998.)

* % % %

11th Cir. R. 39-1 Costs. Intaxing costsfor printing or reproduction and binding pursuant to FRAP
39(c) the clerk shall tax such costs at rates not higher thanthose determined by the clerk from time
to time by reference to therates generally charged for the most economical methods of printing or
reproduction and binding in the principal cities of the circuit, or at actual cost, whichever isless.

Unlessadvance approval for additional copiesissecured fromthe clerk, costswill betaxed only
for the number of copies of abrief and record excerpts or appendix required by the rulesto befiled
and served, plus two copies for each party signing the brief.

All costs shall be paid and mailed directly to the party to whom costs havebeen awarded. Costs
should not be mailed to the clerk of the court.

11th Cir. R. 39-2 Attorney’s Fees.

(@) Time for Filing. Except as otherwise provided herein or by statute or court order, an
application for attorney’s fees must be filed with the clerk within 14 days after the time to file a
petitionfor rehearingor rehearingen banc expires, or within 14 daysafter entry of an order disposing
of atimely petition for rehearing or denying atimely petition for rehearing en banc, whicheve is
later. For purposesof thisrule, theterm “attorney’ sfees” includes fees and expenses authorized by
statute, but excludes damages and costs sought pursuant to FRAP 38, coststaxed pursuant to FRAP
39, and sanctions sought pursuant to 11th Cir. R. 27-4.

(b) Required Documentation. An application for atorney’s fees must be supported by a
memorandum showing that the party seeking attorney’s fees is legally entitled to them. The
application must also include a summary of work performed, on a form available from the clerk,
supported by contemporaneous time records recording all work for which afeeis claimed. An
affidavit attesting to the truthfulness of the information contained in the application and
demonstrating the basis for the hourly rate requested must also accompany the application.
Exceptions may be madeonly to avoid an unconscionableresult. If contemporaneous time records
are not available, the court may approve only the minimum amount of fees necessary, in the court’s
judgment, to adequately compensate the attorney.

(c) Objection to Application. Any party from whom attorney’s fees are sought may file an
objection to the application. An objection must be filed with the clerk within 10 days after service
of the application. The party seeking attorney’ sfeesmay file areply to the objecti on within 7 days
after service of the objection.
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(d) Motion to Transfer. Any party who isor may be e igible for attorney’s fees on apped may,
withinthetimefor filing an application provided by thisrule fileamotion totransfer consideration
of attorney’ sfeeson appeal to the district court or administrative agency from which theappeal was
taken.

(e) Remand for Further Proceedings. When areversal on appeal, in whole or inpart, resultsin
aremand to the district court for trid or other further proceedings(e.g., reversal of order granting
summary judgment, or denying anew trial), apartywho may beeligiblefor attorney’ sfeeson appeal
after prevailing on the merits upon remand may, in lieu of filing an application for attorney’s fees
inthiscourt, request attorney’ sfeesfor the appeal in atimely application filed with the district court
upon disposition of the matter on remand.

11th Cir. R. 39-3 Fee Awards to Prevailing Parties Under the Equal Access to Justice Act.

(&) An application to this court for an award of fees and expenses pursuant to 28 U.S.C. §
2412(d)(1)(B) must be filed within the time specified in the statute. The application must identify
the applicant, show the nature and extent of services rendered, that the applicant has prevailed, and
shall identify the position of the United States Government or an agency thereof which the applicant
alleges was not substantially justified.

(b) An application to the court pursuant to 5 U.S.C. § 504(c)(2) shall be upon the factual record
made before the agency, which shall be filed with this court under the procedures established in
FRAP 11 and associated circuit rules. Unlessthe court establishesaschedulefor filing formal briefs
upon motion of a party, such proceedings shall be upon the application papers, together with such
supporting papers, including memorandum briefs, as the appellant shall submit within 14 days of
filing of the record of agency proceedings and upon any response filed by the United States in
opposition thereto within the succeeding 14 days.

* k% % %

LO.P. -

1. Time - Extensions. A bill of costs is timely if filed within 14 days of entry of judgment. Judgment
is entered on the opinion filing date. The filing of a petition for rehearing or petition for rehearing
en banc does not extend the time for filing a bill of costs. A motion to extend the time to file a bill
of costs may be considered by the clerk.

2. Costs for or Against the United States. When costs are sought for or against the United States,
the statutory or other authority relied upon for such an award must be set forth as an attachment
to the Bill of Costs.

3. Reproduction of Statutes, Rules, and Regulations. Costs will be taxed for the reproduction of
statutes, rules, and regulations in conformity with FRAP 28(f). Costs will not be taxed for the
reproduction of papers not required or allowed to be filed pursuant to FRAP 28 and 30 and the
corresponding circuit rules, even though the brief, appendix, or record excerpts within which said
papers are included was accepted for filing by the clerk.
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FRAP 40. Petition for Panel Rehearing

() Timeto File; Contents; Answer; Action by the Court if Granted.

(1) Time. Unlessthetimeisshortened or extended by order or local rule, a petition for
panel rehearing may befiled within 14 daysafter entry of judgment. Butinacivil case,
if theUnited Statesor itsofficer or agency isa party, thetimewithin which any party
may seek rehearing is 45 days after entry of judgment, unless an order shortens or
extendsthe time.

(2) Contents. The petition must state with particularity each point of law or fact that the
petitioner believes the court has overlooked or misapprehended and must arguein
support of the petition. Oral argument isnot per mitted.

(3) Answer. Unless the court requests, no answer to a petition for panel rehearingis
permitted. But ordinarily rehearing will not be granted in the absence of such a
request.

(4) Action by theCourt. If apetition for panel rehearingisgranted, thecourt may do any
of the following:

(A) makeafinal disposition of the case without reargument;
(B) restorethecasetothe calendar for reargument or resubmission; or
(C) issueany other appropriateorder.
(b) Form of Petition; Length. The petition must comply in form with Rule 32. Copies must
beserved and filed asRule 31 prescribes. Unlessthecourt permitsor alocal ruleprovides

otherwise, a petition for panel rehearing must not exceed 15 pages.

(Asamended Apr. 30, 1979, eff. Aug. 1, 1979; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998,
eff. Dec. 1, 1998.)

* kx k% %

11th Cir. R. 40-1 Contents. A copy of the opinion sought to be reheard shall be included as an
addendum to each petition for rehearing, following the certificate of service. This addendum does
not count towards page limitations.

11th Cir. R. 40-2 Number of Copies. Four copies of apetition for rehearing pursuant to FRAP Rule
40 shall befiled.

11th Cir. R. 40-3 Time - Extensions. A petition for rehearing must be filed within 21 days of entry
of judgment, except that apetition for rehearing in aavil ease-appeal in which the United States or
an officer or agency thereof isapaty must be filed within 45 days of entry of judgment. Judgment
is entered on the opinion filing date. No additional time shall be allowed for mailing. Counsel
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should not request extensions of time except for the most compelling reasons. For purposes of this

rule, acivil appeal is any appeal that is not a direct appeal of a judgment or sentencein a criminal
case. See1lth Cir. R. 31-2(a).

11th Cir. R. 40-4 Review of Order Dismissing Apped for Lack of Jurisdiction. A motion for
reconsideration of an order dismissing an appeal for lack of jurisdiction must be fil ed within 21 days
of theentry of such order, except that amotionfor reconsiderationinacivil caseinwhich the United
States or an officer or agency thereof is a party must be filed within 45 days of the entry of such
order. No additional time shall be alowed for mailing.

11th Cir. R. 40-5 Supplemental Authorities. If pertinent and significant authoritiescometo aparty’s
attention while a party’ s petition for rehearing or petition for rehearing en banc is pending, a party
may promptly advise the clerk by letter, with acopy to all other parties. The body of the letter must
not exceed 350 words, including footnotes. If anew caseisnot reported, copiesshould beappended.
Four copies of the letter should be filed.

* * k %

LO.P. -

1. Necessity for Filing. As indicated in 11th Cir. R. 35-3, it is not necessary to file a petition for
rehearing or petition for rehearing en banc in the court of appeals as a prerequisite to the filing of
a petition for writ of certiorari in the Supreme Court of the United States.

Counsel are also reminded that the duty of counsel is fully discharged without filing a

26 petition for rehearing en banc if the rigid standards of FRAP 35(a) are not met.

27
28

2. Petition for Panel Rehearing. A petition for rehearing is intended to bring to the attention of the

29 panel claimed errors of fact or law in the opinion. It is not to be used for reargument of the issues
30 previously presented or to attack the court's non-argument calendar procedures. Petitions for

31
32
33
34
35
36
37

rehearing are reviewed by panel members only.

3. Time. Except as otherwise provided by FRAP 25(a) for inmate filings, a petition for rehearing
is timely only if received by the clerk within the time specified in 11th Cir. R. 40-3.

Cross-Reference: FRAP 35
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FRAP 41. Mandate: Contents; | ssuance and Effective Date; Stay

(a) Contents. Unlessthe court directsthat a formal mandate issue, the mandateconsists of a
certified copy of the judgment, a copy of the court’s opinion, if any, and any direction
about costs.

(b) When Issued. The court’s mandate must issue 7 calendar days after the time to file a
petition for rehearingexpires, or 7 calendar daysafter entry of an order denying atimely
petition for panel rehearing, petition for rehearing en banc, or motion for stay of mandate,
whichever islater. Thecourt may shorten or extend the time.

(c) Effective Date. Themandateis effective when issued.

(d) Staying the Mandate.

(1) On Petition for Rehearing or Motion. The timely filing of a petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, stays the
mandate until disposition of the petition or motion, unlessthe court ordersotherwise.

(2) Pending Petition for Certiorari.

(A)

(B)

(©

(D)

A party may moveto stay themandate pending thefiling of a petition for awrit
of certiorariinthe SupremeCourt. Themotion must be served on all partiesand
must show that thecertiorari petition would present a substantial question and
that thereisgood cause for a stay.

Thestay must not exceed 90 days, unlesstheperiod isextended for good cause or
unlessthe party who obtained the stay filesa petition for thewrit and so notifies
the circuit clerk in writing within the period of the stay. In that case, the stay
continues until the Supreme Court’sfina disposition.

The court may require a bond or other seaurity as a condition to granting or
continuing a stay of the mandate.

The court of appeals must issue the mandate immediately when a copy of a
Supreme Court order denying the petition for writ of certiorari isfiled.

(Asamended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002,
eff. Dec. 1, 2002.)
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11th Cir. R. 41-1 Stay or Recdl of Mandate

(&) A motion filed under FRAP 41 for a stay of the issuance of a mandate in adirect criminal
appeal shall not be granted simply upon request. Ordinarily the motion will be denied unless it
showsthat it is not frivolous, not filed merely for delay, and shows that asubstantial question isto
be presented to the Supreme Court or otherwi se sets forth good cause for astay.

(b) A mandate once issued shall not be recalled except to prevent injustice.

(c) When amotion to recall amandate is tendered for filing more than one year after issuance
of the mandate, the clerk shall not accept the motion for filing unless the motion states with
specificity why it was not filed sooner. The court will not grant the motion unless the movant has
established good cause for the delay in filing the motion.

(d) Unless otherwise expressly provided, granting a petition for rehearing en banc vacates the
panel opinion and stays the mandate.

11th Cir. R. 41-2 Expediting Issuance of Mandate. In any appeal in which a published opinion has
issued, the time for issuance of mandate may be shortened only after all circuit judges in regular
active servicewho arenot recused or diggualified have been provided withreasonable notice and an
opportunity to notify the clerk to withhold issuance of the mandate.

11th Cir. R. 41-3 Published Order Dismissing Appeal Issued As Mandate When an order
dismissing an appeal is published, the clerk shall enter the published order on the docket and serve
acopy on the parties. The clerk shall issue a copy of the published order to the district court clerk
or agency asthe mandate onthe first businessday after the timeto file amotion for reconsideration
expires, or on the day of entry of an order denying a timely filed motion for reconsideration,
whichever islater.

11th Cir. R. 41-4 Non-Published Order Dismissing Appeal Issued As Mandate. When an order
dismissing an appeal is not published, including an order dismissing an appeal for want of
prosecution, the clerk shall issue a copy to the district court clerk or agency as the mandate.

* * % %

LO.P. -

1. Stay or Recall of Mandate. A motion for stay or recall of mandate is disposed of by a single

39 judge. See 11th Cir. R. 27-1(d).

40
41
42
43
a4
45
46

2. Return of Record. The original record and any exhibits are returned to the clerk of the district
court or agency with the mandate.

3. Certified Records for Supreme Court of the United States. Pursuant to Rule 12.7 of the Rules of
the Supreme Court of the United States, the clerks of the courts of appeals are deemed to be the
custodial agents of the record pending consideration of a petition for a writ of certiorari. Therefore,
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the clerk's office does not prepare a certified record unless specifically requested to do so by the
Clerk of the Supreme Court. If certiorari is granted, the Clerk of the Supreme Court will request
the clerk of the court of appeals to certify and transmit the record. See Rule 16.2 of the Rules of the
Supreme Court of the United States.

Cross-Reference: FRAP 35, 36, 40
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FRAP 42. Voluntary Dismissal

(a) Dismissal in the District Court. Before an appeal has been docketed by the circuit clerk,
thedistrict court may dismissthe appeal on thefiling of a stipulation signed by all parties
or on the appellant’smotion with noticeto all parties.

(b) Dismissal in the Court of Appeals. Thecircuit clerk may dismissa docketed appeal if the
partiesfile a signed dismissal agreement specifying how costsareto bepaid and pay any
feesthat aredue. But no mandate or other process may issuewithout a court order. An
appeal may be dismissed on the appellant’s motion on terms agreed to by the parties or
fixed by the court.

(Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)

* % % %

11th Cir. R. 42-1 Dismissal of Appeds.

() Dismissal by Appellant or Petitioner. Such motions to dismiss shall indicate whether the
dismissal issought with or without prejudice. If anappellant or petitioner filesan unopposed motion
to dismiss an appeal or agency review proceeding without prejudice, the clerk may dismiss the
appeal or petition and in such circumstances will issue a copy of the order as and for the mandate.
For motions to dismiss criminal appeals, see also 11th Cir. R. 27-1(a)(7) and 27-1(a)(8).

(b) Dismissd for Failure to Prosecute. Except as otherwise provided for briefs and record
excerptsin civil appealsin 11th Cir. R. 42-2 and 42-3, when appellant failsto file abrief or other
required paperswithinthe time permitted, or otherwisefailsto comply with the applicablerules, the
clerk shall issue anoticeto counsel, or to pro se appellant, that upon expiration of 14 daysfrom the
datethereof the appeal will be dismissed for want of prosecutionif the default has not been remedied
by filing the brief or other required papersand a motion to file documents out of time. Within that
14-day notice period a party in default must seek leave of the court, by appropriate motion, to file
documentsout of time or otherwise remedy the default. Falure to seek suchrelief by filing timely
an appropriate motion will result in dismissal for want of prosecution.

The clerk shall not dismiss an appeal during the pendency of a timely filed motion for an
extension of timeto file appellant’ s brief or record excerpts, but if the court denies such leave after
the expiration of thedue datefor filing the brief or record excerpts, the clerk shall dismissthe appeal
forthwith. The clerk shall nat dismissan appeal during the pendency of atimedy filed motiontofile
documentsout of time or otherwise remedy the default which is accompanied by the brief or other
required papers, but if the court denies such leave the clerk shall dismiss the appeal forthwith.

If an appellant is represented by gopointed counsel, the clerk may refer the matter to the Chief
Judge for consideration of possibledisciplinary action against counsel in lieu of digmissal.

Rev.: 12/03 118



OCoO~NOOUIS, WN B

11th Cir. R. 42-2 Dismissal in a Civil Appeal for Appellant’s Failure to File Brief or Record
Excerpts by Due Date.

(a) Applicability of Rule. Theprovisionsof thisruleapply to al civil appeals. A civil appeal isany
appeal that isnot adirect appeal of ajudgment or sentencein acriminal case. Civil appealsinclude
bankruptcy appeals, Tax Court gopeal s, appeal sin cases brought pursuant to 28 U.S.C. 88 2254 and
2255, review of agency orders, and petitionsfor extraordinary writswhen briefing hasbeenordered.

(b) Noticeof DueDatefor Filing Brief and Record Excerpts. Eleventh CircuitRule31-1 establishes
the due date for filing a brief and record excerpts. To facilitate compliance, the clerk will send
counsel and pro se parties a notice confirming the due date for filing appellant’s brief and record
excerpts consistent with 11th Cir. R. 31-1, including therein a reminder of the consequences of
default. However, delay in or failure to receive such notice does not affect the obligation of counsel
and pro se parties to file a brief within the time permitted by the rues.

(c) Dismissal Without Further Notice. When an appellant has failed to file the brief or record
excerptsby the due date as established by 11th Cir. R. 31-1 and set forth in the clek’ s notice, or, if
the due date has been extended by the court, within the time so extended, an appeal shall be treated
as dismissed for failure to prosecute on the first business day following the due date. The clerk
thereafter will enter an order dismissing the appeal and mail acopy of that order to counsel and pro
separties. |f an appellant isrepresented by appointed counsel, the clerk may refer the matter to the
Chief Judge for consideration of passible disciplinary action against counsel in lieu of dismissal.

(d) Effect of Pending Motion to Extend Time The clerk shall not dismiss an appea during the
pendency of atimely filed motion for an extension of timeto file appellant’ sbrief or record excerpts
but if the court denies such leave after the expiration of the due date for filing the brief or record
excerpts, the clek shall dismiss the gopeal.

(e) Motion to Set Aside Dismissal and Remedy Default. Anappeal dismissed pursuant to thisrule
may be reinstated only upon thetimely filing of amotion to set aside the dismissal and remedy the
default showingextraordinary circumstances, accompanied by therequired brief and record excerpts.
Such amotion showing extraordinary circumstances, accompanied by the required brief and record
excerpts, must be filed within 14 days of the date the clerk enters the order dismissing the appeal .
The timely filing of such a motion, accompanied by therequired brief and record excerpts, and a
showing of extraordinary circumstances, isthe exclusive method of seeking to set aside adismissal
entered pursuant to thisrule An untimely filed motion to set aside dismissal and remedy default
must be denied unless the motion demonstrates extraordinary circumstances justifyingthe delay in
filing the motion, and no further filings shall be acoepted by theclerk in that dismissed appeal .

(f) Eailure of Appelleeto File Brief by Due Date. When an appelleefailsto file abrief by the due
date as established by 11th Cir. R. 31-1, or, if the due date has been extended by the court, within
thetime so extended, the appeal will be submitted to the court for decision without further delay, and
the appellee will not be heard at oral argument (if oral argument is scheduled to be heard) unless
otherwise ordered by the caurt.
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11th Cir. R. 42-3 Dismissal in a Civil Appeal for Appellant’s Failure to Correct a Deficiency in
Briefs or Record Excerpts Within 14 Days of Notice

(a) Applicability of Rule. Theprovisionsof thisruleapply to al civil appeals. A civil appeal isany
appeal that isnot adirect appeal of ajudgment or sentencein acriminal case. Civil appealsinclude
bankruptcy appeals, Tax Court gopeal s, appeal sin cases brought pursuant to 28 U.S.C. 88 2254 and
2255, review of agency orders, and petitionsfor extraordinary writswhen briefing hasbeenordered.

(b) Noticeto Correct aDeficiency in Briefs or Record Excerpts If briefs orrecord excerptsdo not
comply with the rules governing the form of briefs and record excerpts, the derk will send counsel
and pro se parties anotice specifying the matters requiring correction, along with areminder of the
consequences of failureto correct timely all deficiencies. A complete corrected set of replacement
briefs or record excerpts must be filed in the office of the clerk within 14 days of the date of the
clerk’s notice.

(c) Dismissal Without Further Notice. When an appellant has failed to correct the brief or record
excerpts within 14 days of the clerk’s notice, or, if the due date has been extended by the court,
within the time so extended, an appeal shall be treated as dismissed for failure to prosecute on the
first business day following the due date. The clerk thereafter will enter an order dismissing the
appeal and mail a copy of that order to counsel and pro se parties. |f an appellant is represented by
appointed counsel, the clerk may refer the matter to the Chief Judge for consideration of possible
disciplinary action against counsel in lieu of digmissal.

(d) Effect of Pending Motion to Extend Time The clerk shall not dismiss an appea during the
pendency of atimely filed motion for an extension of timeto correct adeficiency inappellant’ sbrief
or record excerpts, but if the court denies such leave after the expiration of the due date for
correcting a deficiency in the brief or record excerpts, theclerk shall dismissthe appeal.

(e) Motion to Set Aside Dismissal and Remedy Default. An appeal dismissed pursuant to thisrule
may be reinstated only upon thefiling of amotion to set aside the dismissal and ramedy the default
showing extraordinary circumstances, accompanied by the required corrected brief or record
excerpts. Such a motion showing extraordinary circumstances, accompanied by the required
corrected brief or record excerpts, must befiled within 14 days of the date the clerk entersthe order
dismissing the appeal. Thetimely filing of such a motion, accompanied by the required corrected
brief or record excerpts, and a showing of extraordinary circumstances, is the exclusive method of
seeking to set aside adismissal entered pursuant to thisrule. An untimely filed motion to set aside
dismissal and remedy default must be denied unless the motion demonstrates extraordinary
circumstances justifying the delay in filing the motion, and no further filings shall be accepted by
the clerk in that dismissed appeal.

(f) Failure of Appelleeto File Corrected Brief Within 14 Days of Notice. When an appelleefails
tofileacorrected brief within 14 days of the clerk’ snotice or, if that date has been extended by the
court, within the time so extended, the appeal will be submitted to the court for decision without
further delay, and the appellee will not be heard at oral aagument (if oral argument is scheduled to
be heard) unless otherwise ordered by the court.
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11th Cir. R. 42-4 Frivolous Appeds. If it shall appear to the court at any time tha an appeal is
frivolous and entirely without merit, the appeal may bedismissed.

* % * %

LO.P. - Voluntary Dismissal With Prejudice. Such motions to dismiss with prejudice are submitted
to the court. Any such motion shall contain a Certificate of Interested Persons and Corporate
Disclosure Statement as described in FRAP 26.1 and the accompanying circuit rules. Ajointmotion
to dismiss must be signed by counsel for each party encompassed by the motion, and a Certificate
of Interested Persons and Corporate Disclosure Statement contained in a joint_motion to dismiss
must compile and include a complete list of all persons and entities known by all applicable parties
to have an interest in the outcome of the particular case or appeal.

Cross-Reference: FRAP 3, 38; 28 U.S.C. § 1927
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1 FRAP 43. Substitution of Parties
2
3 (a) Death of a Party.
4 (1) After Notice of Appeal IsFiled. If a party diesafter a notice of appeal has been filed
5 or while a proceeding is pending in the court of appeals, the decedent’s personal
6 representative may be substituted as a party on motion filed with the circuit clerk by
7 the representative or by any party. A party’s motion must be served on the
8 representativein accordancewith Rule 25. |f the decedent hasno representative, any
9 party may suggest the death on the record, and the court of appeals may then direct
10 appropriate proceedings.
11
12 (2) Before Notice of Appeal IsFiled — Potential Appellant. If a party entitled to appeal
13 dies before filing a notice of appeal, the decedent’s personal reoresentative — or, if
14 there is no personal representative, the decedent’s attorney of record — may file a
15 notice of appeal within the time prescribed by theserules. After the notice of appeal
16 isfiled, substitution must be in accor dance with Rule 43(a)(1).
17
18 (3) Before Notice of Appeal Is Filed — Potential Appellee. If a party against whom an
19 appeal may betaken dies after entry of ajudgment or order in thedistrict court, but
20 before a notice of appeal is filed, an appellant may proceed as if the death had not
21 occurred. After the notice of appeal isfiled, substitution must be in accor dance with
22 Rule 43(a)(1).
23

24 (b) Substitution for a Reason Other Than Death. If a party needsto be subgituted for any
25 reason other than death, the procedureprescribed in Rule 43(a) applies.

27 (c) Public Officer: Identification; Substitution.
28 (1) Identification of Party. A publicofficer whoisaparty toan appeal or other proceeding

29 in an official capacity may be described as a party by the public officer’s official title
30 rather than by name. But thecourt may requirethe public officer’snameto be added.
31

32 (2) Automatic Substitution of Officeholder. When a public officer who is a party to an
33 appeal or other proceeding in an official capacity dies, resigns, or otherwiseceasesto
34 hold office, the action does not abate. The public dfficer’s successor isautomatically
35 substituted asa party. Proceedingsfollowingthe substitution areto bein the name of
36 the substituted party, but any misnomer that does not affect the substantial rights of
37 the partiesmay bedisregarded. An order of substitution may be entered at any time,
38 but failureto enter an order does not affed the substitution.

39

40 (Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff. Dec. 1, 1998.)
41
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FRAP 44. Caselnvolving a Constitutional Question When the United Statesor
the Relevant State IsNot a Party

an Act of Congressin a proceeding in which the United States or its agency, officer, or
employee is not a party in an official capacity, the questioning party must give written
notice to the circuit clerk immediately upon the filing of the record or as soon as the
guestion israised in the court of appeals. The clerk must then certify that fact to the
9 Attorney Geneal.
10
11 (b) Constitutional Challenge to State Statute. If a party questions the conditutiondity of a
12 statute of a State in a proceading in which that State or itsagency, officer, o employeeis
13 not a party in an official capacity, the questioning party must give written notice to the
14 circuit clerk immediately upon thefiling of therecord or assoon asthe question israised

1
2
3
4 (a) Constitutional Challengeto Federal Statute. If a party questionsthe constitutionality of
5
6
7
8

15 inthecourt of appeals. Theclerk must then certify that fact totheattorney general of the
16 State.
17

18 (Asamended Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)
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1 FRAP 45. Clerk’s Duties

2

3 (a) General Provisions.

4

5 (1) Qualifications. The circuit clerk must take the oath and post any bond required by

6 law. Neither theclerk nor any deputy clerk may practice asan attorney or counselor

7 in any court whilein office.

8

9 (2) When Court IsOpen. Thecourt of appeasisalwaysopen for filingany paper, issuing
10 and retur ning process, makingamotion, and enteringan order. Theclerk’sofficewith
11 the clerk or a deputy in attendance must be open during business hourson all days
12 except Saturdays, Sundays, and legal holidays. A court may provide by local rule or
13 by order that the clerk’s office be open for specified hours on Saturdays or on legal
14 holidays other than New Year’sDay, Martin Luther King, Jr.’sBirthday, Presidents
15 Day, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Day,
16 Thanksgiving Day, and Christmas Day.
17
18 (b) Records.
19
20 (1) The Docket. The circuit clerk must maintain a docket and an index of all docketed
21 cases in the manner prescribed by the Director of the Administrative Office of the
22 United States Courts. The clerk must record all papers filed with the clerk and all
23 process, orders, and judgments.
24
25 (2) Calendar. Under the court’s direction, the clerk must prepare a calendar of cases
26 awaitingargument. In placing caseson thecalendar for argument, theclerk must give
27 preferenceto appealsin criminal cases and to other proceedings and appeals entitled
28 to preference by law.
29
30 (3) Other Records. Theclerk must keep other booksand recordsrequired by the Director
31 of the Administrative Office of the United States Courts, with the approval of the
32 Judicial Conference of the United States, or by the court.
33

34 (c) Noticeof an Order or Judgment. Upon theentry of an order or judgment, thecir cuit clerk
35 must immediately serve a notice of entry on each party, with a copy of any opinion, and
36 must notethedateof serviceon thedocket. Serviceon apartyrepresented by counsel must
37 be made on counsel.

38

39 (d) Custody of Recordsand Papers. Thecircuit clerk hascustody of the court’srecords and
40 papers. Unless the court orders or instructs otherwise, the clerk must not permit an
41 original record or paper to betaken from theclerk’soffice. Upon disposition of the case,
original papersconstitutingtherecord on appead or review must bereturned to thecourt
or agency from which they waerecdved. The derk must preservea copy of any brief,
appendix, or other paper that has been filed.

GRES
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13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36

(Asamended Mar. 1, 1971, eff. July 1, 1971; Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff.
Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002.)

* % % %

11th Cir. R. 45-1 Clerk.

(a) Location. The clerk's principal office shall bein the city of Atlanta, Georgia.

(b) Release of Transcripts. The clerk may release the record copy of transcripts without a court
order for alimited timeat therequest of aparty or a party'scounsel to usein preparing a presentation
of amatter pending before the court.

(c) Officeto be Open. The office of the clerk, with the clerk or a deputy in attendance, shall be
open for businessfrom 8:30 am. to 5:00 p.m., Eastern time, on all days except Saturdays, Sundays,
New Year's Day, Birthday of Martin Luther King, Jr., Washington's Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, and Christmas

Day.

* * % %

LO.P. -

1. Telephone Inquiries. The clerk's office welcomes telephone inquiries from counsel concerning
rules and procedures. Counsel may contact the appropriate deputy clerk by calling the clerk's
office. The clerkis also available to confer with counsel on special problems.

2. Emergency Telephone Inquiries After Hours. In emergency situations arising outside normal
office hours, or on weekends, the deputy clerk on duty may be reached by dialing the clerk's office
and following recorded instructions.

3. Miami Satellite Office. The clerk maintains a satellite office in Miami, Florida. See 1.O.P. 4,
Miami Satellite Olffice, following FRAP 25.

Cross-Reference: FRAP 25, 26, 34; 28 U.S.C. §§ 452, 711, 956
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1 FRAP 46. Attorneys
2
3 (a) Admission to the Bar.
4
5 (1) Eligibility. An attorney iseligblefor admission tothebar of acourt of appealsif that
6 attorney isof good moral and professional character and isadmitted to practicebefore
7 the Supreme Court of the United States, the highest court of a state, another United
8 States court of appeals, or a United States district court (including thedistrict courts
9 for Guam, the Northern Mariana Islands, and the Virgin Islands).
10
11 (2) Application. An applicant must filean application for admission, on aform approved
12 by the court that contains the applicant’s personal statement showing eligibility for
13 membership. Theapplicant must subsaribeto the following oath or affirmation:
14
15 “I, , do solemnly swear [or affirm] that | will conduct
16 myself as an attorney and counselor of thiscourt, uprightly and
17 accordingto law; and that | will support the Constitution of the
18 United States.”
19
20 (3) Admission Procedures. On written or oral motion of amember of the court’sbar, the
21 court will act on theapplication. An applicant may beadmitted by oral motion in open
22 court. But, unlessthecourt ordersotherwise, an gpplicant need not appear beforethe
23 court to be admitted. Upon admission, an applicant must pay the clerk the fee
24 prescribed by local rule or court order.
25
26 (b) Suspension or Disbarment.
27

28 (1) Standard. A member of thecourt’sbar issubject to suspension or disbar ment by the
29 court if the member:

30

31 (A) hasbeen suspended or disbarred from practicein any other court; or

32

33 (B) isquilty of conduct unbecoming a member of the court’sbar.

34

35 (2) Procedure. Themember must be given an opportunity to show good cause, within the
36 time prescribed by the court, why the member should not besuspended or disbarred.
37

38 (3) Order. Thecourt must enter an appropriate order after the member respondsand a
39 hearingisheld, if requested, or after thetime prescribed for a response expires, if no
40 responseis made.

41

42 (c) Discipline. A court of appeals may discipline an attorney who practices before it for
43 conduct unbecoming a member of the bar or for failure to comply with any court rule.
44 First, however, the court must afford the attorney reasonable notice, an opportunity to
45 show causeto thecontrary, and, if requested, a hearing.
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(Asamended Mar. 10, 1986, eff. July 1, 1986; Apr. 24, 1998, eff. Dec. 1, 1998.)

* % * %

11th Cir. R. 46-1 Attorneys.

(d) Admission and Fees. Only attorneysadmitted to the bar of this court may practice beforethe
court. Admission is governed by FRAP 46 and this Eleventh Circuit Rule. An attorney seeking
admission shall submit an application on aform supplied by the clerk to the clerk's principal office
in Atlanta accompanied by an admission fee of $20.00 payable to U.S. Court of Appeals, Non-
Appropriated Fund, 11th Circuit. Each member of the bar has a mandatory and continuing
obligation to keep this court informed of any changes to addresses, phone numbers, fax numbers,
and e-mail addresses.

(b) Readmission and Fees. Each attorney admitted tothe bar of thiscourt shall pay areadmission
fee of $10.00 every fiveyeas. A new certificate of admission will not issue upon payment of this
fee. Attorneysadmitted afier April 1, 1989, shall pay this readmission fee to the clerk on or before
the fifth anniversary of their admission. Attorneys admitted prior to April 1, 1989, shall pay this

readmission fee to the clerk during the month indicated in the following schedule, and then during
that same month each five years thereafter:
Last Name (Initial) Payment Due
A-D April, 1994
E-K May, 1994
L-R June, 1994
S-Z July, 1994

If the readmission feeisnot timely paid, the clerk shall send notice of nonpayment to the attorney
at theaddresson theroll of attorneys admittedto practice before this court (attorney roll) and advise
the attorney that payment of the readmission fee is due within 30 days of said notice. If the
readmission feeisnot thereafter paid within 30 days, the clerk shall strike that attorney's namefrom
the attorney roll, sending notice of same to the attorney at the address on the attorney roll. If the
court's 30-day noticeisreturned unddivered dueto anincorrect address, no further noticeisrequired
to be sent. If an attorney whose name is stricken from the attorney roll due to nonpayment of the
readmission fee thereafter wishes to seek readmission to the bar of this caurt, said attorney shall
apply for admission to the bar pursuant to section (a) of thisrule.

(c) Admission for Particular Proceeding. The following attorneys shall be admitted for the
particular proceeding in which they are appearing without the necessity of formd application or
payment of the admission fee: an attorney appearing onbehalf of the United States, afederal public
defender, an attorney appointed by a federal court under the Criminal Justice Act or appointed to
represent aparty in formapauperis. Attorneysinthese categorieswho desireto receivean admission
certificate from the Eleventh Circuit must pay the admission fee.
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(d) Entry of Appearance. An attorney shall filean Appearance of Counsel Form in each appeal
in which the attorney participates within 14 days dter notice is mailed by the clerk. After the
expiration of 14 days, the clerk may not accept filings (other than abrief) from an attorney who was
sent such notice until the attorney filesan Appearance of Counsel Form. When an attorneywho has
not filed an Appearance of Counsel Form tenders a brief for filing, the clerk shdl treat the failure
to file an Appearance of Counsel Form as a deficiency in the form of abrief. A motion to file an
Appearance of Counsel Form out of timeisnot required. A court-appointed attorney isnot required
tofilean Appearance of Counsel Form, and the clerk may treat this court’ sorder appointing counsel
as an appearance form.

An Appearance of Counsd Form must befiled prior to ord argument by any attorney (except
court-appointed counsel) intending to argue.

(e) Certificate of Admission. Upon admission to the bar of this court, the clerk will send the
attorney a certificate of admission. If the attorney thereafter requests a duplicate certificate of
admission, it will be provided to counsel upon payment of afee of $.00 made payabletoU.S. Court
of Appeals, Non-Appropriated Fund, 11th Circuit.

(f) Attorney Discipline. Thiscourt hasadopted rulesgoverning attorney conduct and discipline.
See Addendum Eight.

(9) Appointment or Withdrawal of Counsd.

(1) Appellate Obligations of Retained Counsel. Retained counsel for acriminal defendant has
an obligation to continue to represent that defendant until successor counsel either enters an
appearance or is appointed under the Criminal Justice Act, and may not &andon or cease
representation of a defendant except upon order of the court.

(2) Habeas Corpus or 28 U.S.C. 8 2255 Pauper Appeals. When any pro se appeal for either
habeas corpus or 2255 relief is classified for oral argument, counsel will normally be appointed
under the Criminal Justice Act beforethe appeal iscalendared. The screening panel which dassifies
the appeal for oral argument will advise the clerk who will then obtain counsel under the regular
procedure.

(3) Relieving Court Appointed Counsel on Appea. Counsel appointed by the trial court shall
not berelieved on gopeal except intheevent of incompati bility between attorney and client or other
serious circumstances.

(4) Criminal Justice Act Appointments. The Judicial Council of this circuit has adopted the
Eleventh Circuit Plan under the Criminal Justice Act and Guidelinesfor Counsel Supplementing the
Eleventh Circuit Plan under the Criminal Justice Act. See Addendum Four.

(5) Non-Criminal Justice Act Appointments. This court has adopted rules governing Non-
Criminal Justice Act Appointments. See Addendum Five.

* % % %
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2
3 1. Admissions. There is no formal swearing-in ceremony.
4
5 2. Check Returned for Insufficient Funds. When a check in payment of an admission or readmission
6 feeis returned unpaid by a financial institution due to insufficient funds, counsel must thereafter pay
7 the admission or readmission fee by money order or cashier’s check. In addition, 28 U.S.C. § 1913
8 imposes a fee of $35.00 when a check is returned for insufficient funds. Thus, counsel must also
9 remit by a separate money order or cashier’s check the amount of $35.00 made payable to “Clerk,
10 U.S. Court of Appeals, Eleventh Circuit.”
11
12
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16

27

FRAP 47. Local Rulesby Courts of Appeals

(a) Local Rules.

(1) Each court of appeals acting by a majority of itsjudgesin regular active service may,
after givingappropriate public noticeand opportunity for comment, makeand amend
rules governing its practice. A generally applicable direction to parties or lawyers
regarding practice before a court must be in a local rule rather than an internal
operatingprocedureor standingorder. A local rulemust be consistent with — but not
duplicative of — Actsof Congressand rulesadopted under 28 U.S.C. § 2072 and must
conform to any uniform numbering system prescribed by the Judicial Conference of
theUnited States. Each circuit clerk must send the Administrative Officeof theUnited
States Courts a copy of each local rule and internal operating procedure when it is
promulgated or amended.

(2) A local ruleimposing arequirement of form must not be enforced in a manner that
causes a party to lose rights because of a nonwillful failure to comply with the
requirement.

(b) ProcedureWhen TherelsNo Controlling Law. A court of appealsmay regulate practice
in aparticular casein any manner consistent with federal law, theserules, and local rules
of thecircuit. Nosanction or other disadvantage may beimposed for noncompliancewith
any requirement not in federal law, federal rules, or the local drcuit rules unless the
alleged violator has been furnished in the particular case with actual notice of the
requirement.

(Asamended Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 24, 1998, eff. Dec. 1, 1998.)

* % *x %

11th Cir. R. 47-1 Name, Seal, and Process,

(@) Name. The name of thiscourt is"United States Court of Appealsfor the Eleventh Circuit."

(b) Seal. Centered upon ablue disc arepresentation of the American eaglein its proper colors
with wings displayed and inverted standing upon a closed book with gold page ends and maroon
cover; also standing upon the book and in front of the eagl€'sright wing agold balance embellished
with three white stars, one above each of the pans and one atop the centerpost and bel ow the book
on agold semi-circular scroll in blue letters the inscription EQUAL JUSTICE UNDER LAW; all
enclosed by agold-edged whiteborder inscribed in bluewith thewords UNITED STATES COURT
OF APPEAL S above two gold rosettesof blue and goldand thewords ELEVENTH CIRCUIT also
in blue.

(c) Writs and Process. Writs and process of this court shall be under the seal of the court and
signed by the clerk.
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20
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23
24
25
26
27
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29
30
31
32
33
34
35
36
37

11th Cir. R. 47-2 Circuit Executive. Thejudicial council has appointed acircuit executive pursuant
to 28 U.S.C. § 332 as secretary of the judicial council and of the judicial conference.

The circuit executive is designated as the court's manager for all matters pertaining to
administrative planning, organizing and budgeting. The clerk, the director of the staff attorney's
office, and the circuit librarian shall coordinate fully with the circuit executive on those
administrative matters pertaining to their areas of responsibility that appropriately warrant judicial
attention or administrative action.

The circuit executive shall maintain an office in Atlanta, Georgia.

11th Cir. R. 47-3 Circuit Librarian. Under the direction of acircuit librarian the court will maintain
alibrary in Atlanta, Georgia, and approve regulations for its use. All persons admitted to practice
before the court shal | be authorized to use the library. Libraries may be maintained at other places
in the circuit designated by the judicial coundl.

11th Cir. R. 47-4 Staff Attorneys. Under the supervision of asenior staff attorney, acentral staff of
atorneys shall be maintained at Atlanta, Georgia, to assist the court in legal research, analysis of
appellaterecords and study of particular legal problems, and such other duties as the court directs.

11th Cir. R. 47-5 Judicial Conference. The rules of this court for having and conducting the
conference and for representation and active participation at the conference by judges and members
of the bar appear as Addendum One.

11th Cir. R. 47-6 Restrictions on Practice by Current and Former Employees Consistent with the
Consolidated Code of Conduct for Judicial Employees adopted by the Judicial Conference of the
United States, no employee of the court shall engagein thepractice of law. A former employee of
the court may nat participate by way of representation, consultation, or assistance, in any matter
which was pending in the court during the employee's term of employment.

* % % %

LO.P. -

1. Physical Facilities. The headquarters of the United States Court of Appeals for the Eleventh
Circuit is located at 56 Forsyth Street, N.W., Atlanta, Georgia 30303, in the Elbert P. Tuttle U.S.
Court of Appeals Building, formerly known as "The Old Post Office.” (This should be distinguished

38 from the Federal Courthouse. Such a direction to a taxi driver could result in your being taken to

39
40
41
42
43
44

the Richard B. Russell Federal Building, which houses the district court.) The courthouse contains
three courtrooms, chambers for judges, the circuit executive's office, the clerk’s office, the office of
the staff attorneys, the Kinnard Mediation Center, and the library.

2. Judges. The Eleventh Circuit has 12 authorized active judges. Each active judge's office,
maintained in the place of residence, is authorized three law clerks and two secretaries. The chief

45 judge is authorized one additional secretary. Several senior judges maintain offices and staffs

46

commensurate with the judicial work they choose to do, and sit on oral argument panels several
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35
36
37

times during the year. Senior judges do not normally participate in the administrative or non-oral
argument work of the court, although they are authorized by law to do so.

3. Circuit Executive. The circuit executive is the chief administrative officer of the court. The circuit
executive's office contains staff assistants and secretaries. See 28 U.S.C. § 332.

4. Office of Staff Attorneys. The office is comprised of a senior staff attorney, staff attorneys, and
supporting clerical personnel. This office assists the court in legal research, analysis of appellate
records, and studies of particular legal problems. It also assists in handlingpro se prisoner matters.
In many cases the office prepares memoranda to assist the judges.

5. Library. The library is staffed by the circuit librarian and assistant librarians. Library hours
are from 8:30 a.m. to 4:30 p.m., Monday through Friday.

All persons admitted to practice before the court are authorized to use the library. Under
regulations approved by the court, others may use the library by special permission only. Books and
materials may not be removed from the library without permission of the librarian.

6. Judicial Conference. Pursuant to 28 U.S.C. § 333 there is held biennially, and may be held
annually, at such time and place as designated by the chief judge of the court, a conference of all
circuit, district and bankruptcy judges of the circuit for the purpose of considering the business of
the courts and advising means of improving the administration of justice within the circuit. See 11th
Cir. R.47-4 and Addendum One to the circuit rules.

7. Judicial Council. The judicial council established by 28 U.S.C. § 332 is composed of nineteen
members: one active judge from each of the nine district courts, nine active circuit judges, and the
circuit chief judge. The judicial council meets on call of the chief judge approximately three times
a year to consider and to make orders for the effective and expeditious administration of the courts
within the circuit. The council is responsible for considering complaints against judges.

8. Fifth Circuit Court of Appeals Reorganization Act of 1980 (P.L. 96-452, October 4, 1980).
Section 9 of the Fifth Circuit Courtof Appeals Reorganization Act of 1980 determines appellatecase
processing after October 1, 1981, in terms of the "submitted for decision" date of each appeal.

The date an appeal assigned to the oral argument calendar is submitted for decision, is the
date on which the initial argument of the appeal is heard. The date a case an appeal decided on the
summary or non-argument calendar is submitted for decision, is the date on which the last panel

38 judge concurs in summary or nonargument calendar disposition.

39
40
41
42
43
44
45
46

9. Recusal or Disqualification of Judges.

a. Grounds - A judge may recuse himself or herself under any circumstances considered
sufficient to require such action. A judge is disqualified under circumstances set forth in 28
U.S.C. § 455 or in accordance with Canon 3C, Code of Judicial Conduct for United States
Judges as approved by the Judicial Conference of the United States, April 1973.
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34

b. Administrative Motions Procedure -

(1) single judge matter - If a judge who is the initiating judge recuses himself or herself
from considering or is disqualified to consider an administrative motion, the file is
returned to the clerk who then sends it to the next initiating judge listed on the
administrative routing log.

(2) panel matter - If a judge who is the initiating judge recuses himself or herself from
considering or is disqualified to consider an administrative motion, the file is
forwarded by the recused judge directly to the next judge (who then becomes the
initiating judge) for decision by quorum of the panel. If these remaining judges cannot
agree as to disposition of the matter or if the appeal is deemed more appropriate for
a full panel, the quorum may submit the matter to the backup judge. If at any point
there are insufficient, unrecused judges on a panel to constitute a quorum, the file is
returned to the clerk for appointment of a new panel from the administrative routing

log.

c. Non-Argument Calendar Appeals - The same procedure is followed as in paragraph b (1)
above, except that the substitute or backup judge assigned to the screening panel is ordinarily
called in since the court's practice is that appeals are not ordinarily disposed of on the merits
by only two judges.

d. Hearing Calendar Appeals - Prior to issuance of the court calendar, each judge on the panel
is furnished with a copy for each appeal of the Certificate of Interested Persons and Corporate
Disclosure Statement described in FRAP 26.1 and the accompanying circuit rules, for each
judge's advance study to determine if the judge should recuse himself or herself or is disqualified
in any of the appeals.

If a judge is disqualified in any appeal before publication of the calendar, the judge notifies
the clerk and ordinarily the appeal involved is transferred to another calendar. After
publication of the calendar or in any other situation in which a substitute judge must be
designated to sit for a disqualified judge, the chief judge or delegate is requested to designate
another judge to sit as a substitute judge.

35 10. Complaints Against Judges. This court's rule for the conduct of complaint proceedings under
36 28 U.S.C. § 372(a) is outlined in Addendum Three of the circuit rules.

37

38 11. Pro Se Applications. The clerk's office processes and answers prisoner and other pro se
39 correspondence with the assistance of the staff attorneys’ office. When a pro se petition is in the
40 proper form for docketing and processing, it is routed to the staff attorneys’ office. This office
41 prepares legal memoranda for the court on such interlocutory matters as applications for leave to
42 appeal in forma pauperis, certificates of appealability, and appointment of counsel, and on other
43 pro se matters.

44
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12. Statistics. The clerk periodically prepares statistical reports for the court and for the
Administrative Olffice of the United States Courts. These reports are used to manage the internal
affairs of the court and to provide information for purposes of determining personnel and equipment
needs, the number of oral argument sessions to be scheduled, the workload of the judges and staff,
and other management concerns. The reports are distributed to the judges and the circuit executive,
and are discussed at judicial council meetings.

Cross-Reference: 28 U.S.C. 88 41-48, 57, 291-296, 332, 333, 372, 455, 713, 1691
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FRAP 48. Masters

(&) Appointment; Powers. A court of appeals may appoint a special master to hold hearings,
if necessary, and to recommend factual findings and disposition in matters ancillary to
proceedingsinthecourt. Unlesstheorder referringamatter toamaster specifiesor limits
the master’s power s, those power sinclude, but are not limited to, the following:

(1) regulating all aspects of a hearing;

OCoOoO~NOOOTLA,WN -

10 (2) takingall appropriateaction for theefficient perfor mance of themaster’ sdutiesunder
11 theorder;

13 (3) requiring the produdion of evidence on all matters embraced in the reference; and
15 (4) administering oaths and examining witnesses and parties.

17 (b) Compensation. If the master isnot a judge or court employee, the court must determine
18 the master’s compensation and whether the cost isto be charged to any party.

20 (Asamended Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 24, 1998, eff. Dec. 1, 1998.)
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APPENDIX OF FORMS

Form 1. Notice of Appeal toa Court of Appeals From a Judgment or Order of a District
Court

United States District Court for the

District of

File Number

A. B., Plaintiff
V. Notice of Appeal

C. D., Defendant

Noticeishereby gventhat _(here nameall partiestaking the appeal) , (plaintiffs) (defendants)
in the above named case,* hereby appeal to the United States Court of Appedlsfor the
Circuit (from the final judgment) (from an order (describing it)) entered in thisactiononthe
day of .

()

Attorney for

Address:

* See Rule 3(c) for permissible ways of identifying appellants.

(Asamended Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003.)
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Form 2. Notice of Appeal toa Court of Appeals From a Decision of the United States Tax

Court
UNITED STATES TAX COURT
Washington, D.C.
A. B., Petitioner
V. Docket No.

Commissioner of Internal Revenue,

Respondent
Notice of Apped
Noticeis hereby given that _ (here name all parties taking the appeal)* , hereby gppeal to

the United States Court of Appealsfor the Circuit from (that part of) the dedsion of this
court entered in the above captioned proceeding on the day of
(relating to )

(9

Counsel for

Address:

* See Rule 3(c) for permissible ways of identifying appellants.

(Asamended Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003.)
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Form 3. Petition for Review of Order of an Agency, Board, Commission or Officer

United States Court of Appealsfor the Circuit
A. B., Petitioner
V. Petition for Review

XY Z Commission, Respondent

(here name all parties bringing the petition)*  hereby petition the court for review of the
Order of the XY Z Commission (describe the order) entered on :

()

Attorney for Petitioners

Address:

*See Rule 15

(Asamended Apr. 22, 1993, eff. Dec. 1, 1993; Mar. 27, 2003, eff. Dec. 1, 2003.)
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Form 4. Affidavit Accompanying Motion for

Permission to Appeal In For ma Pauperis

United Staes District Court for the

A. B., Plaintiff
V.

C. D., Defendant.

District of

Case No.

Instructions: Complete all questions in this application and then sgn it. Do not leave any blanks: if the answer to a question is
“0,”, “none,” or “not applicable (N/A),” write in that response. |f you need more space to answer a question or to explain your
answer, attach a separate sheet of paper identified with your name, your case’s docket number, and the question number.

Affidavit in Support of Motion

| swear or affirm under penalty of perjury that, because of my poverty, | cannot prepay the docket fees of my appeal or post
abond for them. | believe | am entitied to redress. | swear or &firm under penalty of perjury under United States lawsthat
my answers on this form are true and correct. (28 U.S.C. §1746; 18 U.S.C. §1621))

Date: Signed:

My issues on appeal are:

1. Forbothyouand your spouse, estimate the average amount of money received from each of thefollowing sources during

the past 12 months. Adjust any amountthat was received weekly, biweekly, quarterly, semiannually, orannually to show

the monthly rate. Use gross amounts, that is, amounts before any deductions for taxes or otherwise.

Income Source

Employment
Self-employment

Income from real property
(such as rental income)

Interests and dividends
Gifts

Alimony

Child support

Retirement (such as Social Security, pensions, annuities,
insurance)

Disability (such as Social Security, insurance payments)
Unemployment payments
Public-assistance (such as welfare)

Other (specify):

Total monthly income:

Average monthly amount

Amount expected next

during the past 122months month
You Spouse You

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $
139

Spouse

&+

L2 - - B R

B B B B &
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2. List your em ployment history, most recent em ployer first. (Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Employment Gross Monthly Pay

3. List your spouse’s employment history, most recent employer first. (Gross monthly pay is before taxes or other
deductions.)

4. How much cash do you and your spouse have? $

Below, state any money you or your spouse have in bank accounts or in any other financial institution.

Financial Institution Type of Account Amount you have Amount your spouse has
$ $
$ $
$ $

If you areaprisone seekingto appeal ajudgmentin acivil action or proceeding,you must attach a statement certified
by the appropriate institutional officer showing all receipts, expenditures, and balances during thelast six monthsin
your institutional accounts. If you have multiple accounts, perhaps because you have been in multiple institutions,
attach one certified statement of each account.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing and ordinary household
furnishings.

Home (Value) Other Real Estate (Value) Motor Vehicle #1 (Value)
Make & Year:

Model:

Registration #:

Other Assets(Value) Other Assets (Value) Motor Vehicle #2 (Value)
Make & Year:

Model:

Registration #:

6. State every person, business, or organization owing you or your spouse money, and the amount owed.

Person owing you or your
spouse money Amount owed to you Amount owed to your spouse
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7. State the persons who rely on your or your spouse for supp ort.
Name Relationship
8.

Age

Estimate the avera ge mon thly expen ses of you and your family. Show separately the amoun ts paid by your sp ouse. Adjust
any payments that are made weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate.

For home-mortgage payment (include lot rented for mobile home)
Arereal-estate taxesincluded? O Yes 0O No
I's property insuranceincluded? O Yes O No
Utilities (electricity, heating fuel, water, sewer, and telephone)
Home maintenance (repairs and upkeep)
Food
Clothing
Laundry and dry-cleaning
Medical and dental expenses
Transportation (not including motor vehide payments)
Recreation, entertainment, newspapers, magazines, etc.
Insurance (not deducted from wages or included in mortgage payments)
Homeowner’s or renter’s
Life
Health
Motor Vehicle

Other:

L e R - N < B - - S - N - B - B - R A O B -

You

Taxes (not deducted from wages or included in
mortgage payments) (specify):

Installment payments
Motor Vehicle

Credit card (hame):

Department store (name):

Other:

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession, or fam (attach detailed
statement)

Other (specify):

Total monthly expenses

141
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Your Spouse
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9. Do you expect any major changes to your monthly income or expenses orin your assets or liabilities during the next 12
months?

OYes ONo If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any money for services in connection with this case, including the
completion ofthis form?

OYes O No If yes how much: $

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid — or will you be paying — anyone other than an attorney (such as a paralegal or a typist) any money for
services in connection with this case, including the completion of this form?

OYes ONo If yes how much? $

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the docket fees for your appeal.

13. State the address of your legal residence.

Y our daytime phone number: ( )

Y our age: Y our years of schooling:

Y our Social Security number:

(Asamended Apr. 24, 1998, eff. Dec. 1, 1998.)
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Form 5. Noticeof Appeal toa Court of Appealsfrom a Judgment or Order of aDistrict
Court or a Bankruptcy Appellate Panel

United States District Court for the

District of

Inre:
Debtor
File No.
Paintiff
V.
Defendant
Notice of Apped to United States Court of Appeals
for the Circuit
, the plaintiff [or defendant or other party] appeals to the United States
Court of Appealsfor the Circuit from thefinal judgment [or order or decree] of the district
court for the district of [or bankruptcy appellate panel of the circuit],
entered in this case on : [here describe thejudgment, order, or decreq.

The partiestothe judgment [or order or decree] appeal ed from and the namesand addresses
of their respedive attorneys are as follows:

Dated

Signed
Attorney for Appellant

Address:

(Asadded Apr. 25, 1989, eff. Dec. 1, 1989; amended Mar. 27, 2003, eff. Dec. 1, 2003.)
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Form 6. Certificate of Compliance With Rule 32(a)

Certificate of Compliance With Type-Volume Limitation, Typeface Requirements,
and Type Style Requirements

1. Thisbrief complieswiththetype-volumelimitation of Fed.R.App.P. 32(a)(7)(B) because:

O

O

this brief contains [state the number of] words, excluding the parts of the
brief exempted by Fed.R.App.P. 32(a)(7)(B)(iii), or

this brief uses a monogaced typeface and contans /state the number of]
lines of text, excluding the parts of the brief exempted by Fed.R.App.P.
32(a)(7)(B)(iii).

2. Thisbrief complieswith thetypeface requirements of Fed.R.App.P. 32(a)(5) and thetype
style requirements of Fed.R.App.P. 32(a)(6) because:

O

()

this brief has been prepared in a proportiondly spaced typeface using /state
name and version of word processing program] in [state font size and name

of type style], or

thisbrief hasbeen prepared in amonospaced typefaceusing /state name and
version of word processing program] With [state number of characters per
inch and name of type style].

Attorney for

Dated:

(Asadded Apr. 29, 2002, eff. Dec. 1, 2002.)
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INDEX

Thelndex isprimarily automated. Asaresult, many headings and subheadings arethe same
asthetitle of the rule or subsection that pertainsto that topic. We welcome comments concerning
the Index, whether to advise us of any errors or omissions, or to recommend improvements.
Comments should be submitted in writing to: Rules Index Clerk, U.S. Court of Appeals, 11th
Circuit, 56 Forsyth Street, N.W., Atlanta, GA 30303.

Page numbersin bold type indicate primary rules references, if any.

Addendum to Brief, 70, 80, 87, 89
Administrative Agency Orders, see Petition for Review
Admission to Bar, see Attorneys
Amicus Curiae
Acted Upon by a Single Judge, 66
Certificate of Interested Persons, 58, 59, 76
Electronic Briefs, 84
Generdly, 75, 76
Writs of Mandamus and Prohibition, 43, 44
Andersv. Caifomia, 63
Appeals
Appeal as of Right, 3, 6, 136
Appeal by an Inmate Confined in an Institution, 4, 9
Appeal by Permission, 3, 11
Appeal from the Tax Court, 29, 30, 137
Appeal in aBankruptcy Case, 3, 13, 143
Appeal inaCivil Casg, 6, 10, 16
Appeal inaCriminal Case, 8
Docketing an Appeal, 28
Effect of aMotion on a Notice of Appeal, 6, 9
Expediting Appeals, 66, 67, 84, 97
Immigration Appeal, 33, 92
Joint or Consolidated Appeals, 3
Notice of Appeal, Contents of, 3, 29
Appearance of Counsel Form, 28, 109, 128
Appendix, see Record Excerpts
Application for Enforcement, 32, 33, 38
Answer to Application for Enforcement, 33
Attorneys
Admission and Fees, 126, 127
Admission for Particular Proceeding, 127
Appearance of Counsel Form, 28, 109, 128
Appointment or Withdrawal of Counsal, 62-66, 82, 128, Addendum Four, Addendum Five
Attorney Discipline, 118-120, 126, 128, Addendum Eight
Certificate of Admission, 127, 128
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Check Returned for Insufficient Funds, 129
Entry of Appearance, 128
Readmission and Fees, 127
Attorney’s Fees, 6, 67,113, 113A
Equal Accessto Justice Act, 113A
Bankruptcy
Appeal in aBankruptcy Case, 13
Certificate of Interested Persons, 58, 59
Civil Appeal Statement, 91-93
Considered Civil Appeal, 88, 199, 120
Corporate Reorganization, 73
Form of Record, 26
Record Excerpts, 79
Selection and Appantment of Bankruptcy Judges Addendum Six
Bill of Costs, 112, 113A
For or Against the United States, 112, 113A
Objections, 112
Bond
Civil Case, 16
Clerk’s Duties, 124
Petition for Permission to Appeal, 12
Record for a Preliminary Motion, 24
Stay of the Mandate, 116
Stay or Injunction Pending Appeal, 17, 18, 66
Stay Pending Review, 39
Taxablein the District Court, 112, 113
Briefs
Acknowledgment of Briefs, 90
Addendum to Brief, 70, 80, 87, 89
Adoption of Briefs of Other Parties, 65, 71, 73
Amicus Brief, 75, 76
Binding of Papers, 88
Briefing Schedule, 47, 67, 73, 81-85, 97, 104
Briefing Schedule in Cross-Appedls, 81
Briefs and Record Excerptsin a Civil Appeal, 83
Briefs from Party Represented by Counsel, 72
Briefsin a Case Involving Multiple Appellants or Appellees, 70
Briefsin Consolidated Cases, 73
Briefsin Cross-Appedls, 70, 73
Certificate of Interested Persons, 58, 59, 71, 76
Citations of Authority, 71, 72
Citations to Decisions of the Supreme Court, 72
Citations to the Record, 68, 69, 72
Color of Coversof Briefs, 89
Consequence of Failureto File, 81, 118-120
Contents, 70
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Cover, 89
Dismissal, see main heading on that subject
Electronic Briefs, 84

Extensions of Time, see main heading on that subject

Form of a Brief, 86, 128
Information and Signature Required, 55, 72
Internet Upload, 84
National Labor Relations Board, 34, 36
Number of Copies, 84
One Attorney, One Brief, 73
Page Limits, 87
Page Numbering and Length, 89
Pending Mations, 82, 83
Referencesto Parties, 69
References to the Record, 68, 69, 72
Sample Briefs and Record Excerpts, 90
Supplemental Authorities, 70, 73, 97, 115
Supplemental Briefs, 65, 73, 90
Waiver of Reply Brief, 73

Calendar, see Oral Argument

Capital Cases, 46-48, 63, 64, 66
Circulation of Emergency Petitions, 106

Second or Successive Habeas Corpus Application, 48

Certificate of Appealability, 45-48, 82
Length of Application, 46
Certificate of Compliance, 69, 72, 75, 87, 88, 144
Certificate of Interested Persons
Briefs, 71, 76
Generaly, 58, 59
Motions, 63, 76
Oral Argument Calendars, 133
Petition for En Banc Consideration, 103
Petition for Permission to Appeal, 12
Voluntary Dismissal With Prejudice, 121
Writs of Mandamus and Prohibition, 44
Certified List, 38
Certiorari, see Supreme Court of the United States
Circuit Executive, 98, 131, 132, 134
Citations of Authority, 71, 72
Citations to Decisions of the Supreme Court, 72
Civil Appea Statement, 91-93
When Not Required to be Filed, 92
CJA, see Criminal Justice Act
Clerk’sDuties, 124
Office to be Open, 125
Telephone Inquiries, 55, 125

147

Rev.: 4/04



COA, see Certificate of Appealability
Constitutional Question, 123
Corporate Disclosure Statement, see Certificate of Interested Persons
Corporate Reorganization, 73
Costs
Bill of Costs, 65, 112, 113A
Bond for, 16
Dismissal, Agreement Specifying Costs, 118
For or Against the United States, 112, 113A
Frivolous Appeal, 111
Generally, 112-113A
In Forma Pauperis, 50, 51
Mandate, Included in, 112, 116
Mediation Noncompliance Sanctions, 93
Court Appointed Counsel, 62-66, 118-120, 128, Addendum Four, Addendum Five
Criminal Justice Act
Admission for Particular Proceeding, 127
CJA Plan, 51, 128, Addendum Four
Submission Without Argument, 99
Voucher for Payment of Transcript, 22
Cross-Appeals, 73, 80, 81, 90, 94
Damages, 111, 113
Death Penalty, see Capital Cases
Dismissa
Dismissal by Appellant or Petitioner, 118
Dismissal for Failure to Prosecute, 84, 118
Dismissal in aCivil Appeal, 119, 120
Dismissal in aCriminal Appeal, 62, 118
Frivolous Appeals, 121
Non-Published Order Dismissing Appeal, 117
Published Order Dismissing Appeal, 117
Voluntary Dismissal, 118, 121
Docketing an Appeal, 28
EAJA, see Equal Accessto Justice Act
Elbert P. Tuttle U.S. Court of Appeals Building, 131
Electronic Briefs, 84
Electronically Filed Document, 25
Electronic Filing of Emergency Papers, 54
Emergency Motions, 63, 67
Employees, 131
Restrictions on Practice by Current and Former Employees, 131
En Banc Determination, 101
Certificate of Interested Persons, 58, 59, 103
Effect of Granting Rehearing En Banc, 104
En Banc Briefs, 59, 104, 105
En Banc Rehearing Procedures Following Affirmative Poll, 105
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Form of Petition, 103
Matters Not Considered En Banc, 46, 102
Number of Copies and Length, 102
Petition for Hearing or Rehearing En Banc, 59, 88, 101
Response to Petition, 102, 104
Senior Circuit Judges' Participation, 104
Time for Petition for Hearing or Rehearing En Banc, 101
Equal Accessto Justice Act, 113A
Excusable Neglect or Good Cause, 7, 9, 82
Exhibits
Agency, 38
Bankruptcy, 14
Record on Appeal, 20, 23, 25-27
Redacted, 85, 85A
Use of Physical Exhibits at Argument, 94
Expediting Appeals, 66, 67, 84, 97
Expediting Issuance of Mandate, 117
Extensions of Time
Acted Upon by a Single Judge, 66
Acted Upon by the Clerk, 64
Bill of Costs, 65
Brief in Civil Appeal, 57, 83-85
Brief in Criminal Appeal, 57, 62, 66, 85
Civil Appeal, 83-85
Criminal Appeal, 57, 62, 66, 85
Duties of Court Reporters, 24-26
Effect of Denial of Motion, 118-120
Effect of Pending Motion, 118-120
Form of Motion, 62
Generdly, 56, 57
Notice of Appedl, 7, 9, 56
Petition for Panel Rehearing, 114
Petition for Rehearing En banc, 102
Extraordinary Writs, 43, 44, 83, 119, 120
Facsimile Transmission, 54
Federal Energy Regulatory Commission, 33, 34, Addendum Two
Federal Public Defenders, Selection and Appointment, Addendum Seven
Fees, see Payment of Fees
Filing
Acknowledgment of Filings, 55, 67A, 90
Clerk’s Refusal of Documents, 52
Electronic Briefs, 84
Electronic Filing of Emergency Papers, 54
Filing by Facsimile Transmission, 54
Filing with the Clerk, 52, 55
Filings from Party Represented by Counsel, 54
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Information and Signature Required, 55
Inmate Filings, 52, 55, 104, 115
Miami Satellite Office, 55, 125
Timely Filing of Papers, 55
Under Seal, 85, 85A

Form of Other Papers, 88

Frivolous Appeal, 94, 95, 111, 121

Frivolous Mation, 67

Habeas Corpus, 45-49, 66, 92, 128
Application for Leave to File a Second or Successive Habeas Corpus Petition, 46, 43
Certificate of Appealability, 45-48, 66, 82
Considered Civil Appeal, 83, 119, 120
Custody or Release of a Prisoner, 49
Finality of Determination, 46

Holidays, 55, 56, 124

Immigration Appeal, 33, 92

In Forma Pauperis
Acted Upon by a Single Judge, 66
Admission for Particular Proceeding, 127
Affidavit Accompanying Motion, 139
Appeals In Forma Pauperis and Under the Criminal Justice Act, 51
Briefs, Number of Copies, 81, 84
Effect of Pending Mation, 82
Generally, 50, 51
L eave to Proceed in Forma Pauperis, 50, 51
Not Considered En Banc, 102
Petition for Review, 34
Prison Litigation Reform Act, 51
Record Excerpts, Number of Copies, 80
Requesting Copies of the Record, 73
Staff Attorneys Office, 133

Injunction, see Stay

Inmate Filings, 52, 55, 104, 115

Interest on Judgment, 110

Internet Upload, 84

Intervention, 32, 33, 58, 65, 86, 89

Judges
Assignment of Judges, 98
Complaints Against Judges, 132, 133, Addendum Three
|dentity of Panel, 99
Recusal or Disqualification of Judges, 95, 132
Routing Procedures to Judges, 67

Judgment
Costs, see main heading on that subject
District Court, 6, 8
Entry of Judgment, 102, 107, 113A
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Settlement of a Judgment, 41
Judicial Conference, 52, 124, 130-132, Addendum One
Judicial Council, 15, 51, 128, 131, 132, 134
Jurisdiction
Jurisdiction to Correct a Sentence, 9
Jurisdictional Question, 83
Jurisdictional Statement, 68, 69
Non-Issuance of Mandate When Court Lacks Jurisdiction, 117
Review of Order Dismissing Appeal for Lack of Jurisdiction, 115
Statement of Jurisdiction, 71
Kinnard Mediation Center, 91-93A, 131
Civil Appeal Statement, 91-93A
Confidential Mediation Statement, 93
Filing Deadlines, 93
Noncompliance Sanctions, 93, 93A
Library, 131, 132
Local Rules by Courts of Appeals, 130
Loca Variation, 88
Mailing Time, see Time
Mandamus, see Writs
Mandate
Costs, see main heading on that subject
Effect of Mandate on Precedential Value of Opinion, 108
Expediting Issuance of Mandate, 117
Generally, 116-118
Interest on Judgment, 110
Non-Published Order Dismissing Appeal, 117
Published Order Dismissing Appeal, 117
Stay of Mandate, 104, 105, 107, 116-117A
Masters, 135
Mediation, see Kinnard Mediation Center
Miami Satellite Office, 55, 125
Minor Child, 4, 85
Motions
Acted Upon by a Single Judge, 61, 65, 66, 117
Acted Upon by the Clerk, 64
Certificate of Interested Persons, 58, 59, 63, 76
Effect of aMotion on a Notice of Appedl, 6, 9
Effect of a Ruling on aMotion, 66
Emergency Motions, 63, 67
Extensions of Time, see main heading on that subject
Form of Motion, 61, 62
Frivolous Mation, 67
Information and Signature Required, 55
Motion for Continuance, 99
Motion for Damages and Costs, 111
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Motion for Leave to File Amicus Brief, 75
Motion for Leave to Intervene, 33, 66
Motion for Leave to Proceed on Appeal in Forma Pauperis, 51
Motion for Reconsideration, 18, 40, 46, 66, 115
Motion for Release, 19
Motion to Dismiss, 118, 121
Motion to Expedite Appeals, 65-67
Motion to File Under Seal, 85A
Motion to Set Aside Dismissal and Remedy Default, 119, 120
Number of Copies, 61, 62
Page Limits, 61
Pending Motions, 82, 83, 118-120
Reply to Response, 61
Response to a Motion, 60, 61
Sanctions for Filing a Frivolous Motion, 67
Stay, see main heading on that subject
Successive Motions for Reconsideration Not Permitted, 66
Two-Judge Motions Panels, 66
Nationa Labor Relations Board, 34, 36
Non-Argument Calendar, 73, 95-98, 115, 132, 133
Notice of Appeal, see Appeas
Opinions, 107-109
Affirmance Without Opinion, 107
Available on the Internet, 84, 85, 109
Effect of Mandate on Precedential Vaue of Opinion, 108
Judgment, see main heading on that subject
Publication of Opinions, 108
Publishing Unpublished Opinions, 107
Release of Opinions, 109
Unpublished Opinions, 107, 108
Oral Argument
Appeals Involving Multiple Parties, 96
By Amicus Curiae, 76
Checking In With Clerk's Office, 100
Continuance of Hearing, 97
Failure to Appear for Oral Argument, 97
|dentity of Panel, 99
Motions After Assignment of Appeal to Calendar, 67A
National Labor Relations Board, 34, 36
Number of Counsel to be Heard, 97
Ora Argument Calendar, 67A, 97-100A, 132
Oral Argument in Miami, 55
Preparation and Issuing of Calendars, 99
Quorum, 95, 133
Recording Oral Arguments, 97
Statement Regarding Oral Argument, 71
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Submission Without Argument, 96, 100
Supplemental Authorities During Oral Argument, 97
Time for Oral Argument, 100
Timer and Lighting Signal Procedure, 100
Twenty Pages and Twenty Minutes Revisited, 100
Use of Physical Exhibits at Argument, 94
Page Limits
Acted Upon by a Single Judge, 66
Acted Upon by the Clerk, 65
Amicus Brief, 75
Briefs, 87, 89
Certificate of Interested Persons, 59
Motions, 61
Petition for Panel Rehearing, 114
Petition for Rehearing En Banc, 102, 104, 105
Payment of Fees
Appedl as of Right, 4, 5
Appeal by Permission, 12
Petition for Review, 33, 34
Tax Court, 30
Writs of Mandamus and Prohibition, 43, 44
Petition for Hearing or Rehearing En Banc, see En Banc Determination
Petition for Panel Rehearing, 46, 88, 101, 114-116
Petition for Permission to Appeal, 11, 56
Petition for Review, 32, 33, 38, 68, 86, 138
Prison Litigation Reform Act, 51
Privacy of Personal Data, 85, 85A
Prohibition, see Writs
Proof of Service, see Service
Pro Se Applications, 133
Quorum, 95, 133
Reconsideration, see Motions
Record Excerpts
Binding of Papers, 838
Dismissal, see main heading on that subject
Extensions of Time, see main heading on that subject
Generdly, 79, 80
Indexing Tabs on Record Excerpts, 80
Number of Copies, 79, 80
One Attorney, One Brief, 72
Record Excerptsin Cross-Appeals, 80
Sample Briefs and Record Excerpts, 90
Record on Appeal
Correction or Modification of the Record, 21
Duties of Court Reporters, 24, 26
Duties of District Court Clerk, 23-26
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Electronically Filed Document, 25
Exhibits, see main heading on that subject
Filing the Record, 12, 14, 28, 29, 38
Form of Record, 26, 37
Forwarding the Record, 14, 23
Requesting Copies of the Record, 73
Return of Record, 117
Supplemental Record, 21, 37, 64, 82
Transcripts, see main heading on that subject
Record on Review or Enforcement, 37
Certified Extracts of the Record, 38
Certified List, 38
Recusal or Disqualification of Judges, 95, 132
Redacted Document, 85, 85A
Rehearing By Panel, see Petition for Panel Rehearing
Rehearing En Banc, see En Banc Determination
Reinstatement, see Motions
Releasein a Criminal Case, 19
Release in a Habeas Corpus Proceeding, 49
Representation Statement, see Appearance of Counsel Form
Responses
Reply to Response to aMotion, 61
Response to a Motion, 60
Response to a Petition for Panel Rehearing, 114
Response to a Petition for Permission to Appeal, 11, 12
Response to a Petition for Rehearing En Banc, 102, 104
Response to a Petition for Review or Application to Enforce an Agency Order, 32, 33
Response to a Writ, 43
Rules
Applicability of Rules, 1, 2, 13, 31, 42
Local Rules by Courts of Appeals, 130
Scope of Rules, 1
Suspension of Rules, 2
Sanctions
Attorney Discipline, 118-120, 126, 128, Addendum Eight
Frivolous Appeal, 111
Frivolous Mation, 67
Screening, 35, 96, 98, 128, 133
Appeals Involving Multiple Parties, 96
Section 2255 Proceedings, see Habeas Corpus
Service
Additional Time after Service, 56
Manner of Service, 29, 33, 53
Proof of Service - Contents, 53
Proof of Service Required, 18, 19, 40
Service of All Papers Required, 53
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Service of Emergency Motions, 63
Signature, 55, 67A, 72, 88
Socia Security Number, 85, 142
Staff Attorney, 97, 131-133
Statistics, 134
Stay
Capital Cases, 46
Mandate, see main heading on that subject
Proceeding Against a Surety, 18
Stay in aCriminal Case, 18
Stay or Injunction Pending Appeal, 17, 18, 66
Stay Pending Review, 39, 40
Supporting Documentation, 62
Substitution of Parties, 65, 122
Successive Applications, Motions, and Petitions, 46-48, 67
Supplemental Authorities, 70, 73, 97, 115
During Oral Argument, 97
Supplemental Briefs, 65, 73, 90
Supreme Court of the United States, 47, 72, 103, 115, 117, 126
Certified Records for Supreme Court, 117
Citation to Decisions of the Supreme Court, 72
Writ of Certiorari, 102, 115-117
Suspension of Rules, 2
Tax Court
Appeal from the Tax Court, 29, 30, 137
Applicability of Other Rules, 31
Civil Appeal Statement, 91-93
Considered Civil Appeal, 83, 119, 120
Filing the Record, 28, 29
In Forma Pauperis, see main heading on that subject
Telephone Inquiries, 55, 125
Time
Additional Time after Service, 56
Computing Time, 56
Extensions of Time, see main heading on that subject
Inaccessibility of Clerk's Office 57
Inmate Filings, 52, 55, 104, 115
Transcripts
Andersv. Califomia, 63
Certified List, 38
Effect of Mediation, 93
Effect of Pending Motion for Transcript, 82
Filing the Record, 28
Generally, 20-26
Included in an Addendum, 80
Ordering the Transcript, 22
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Recording Oral Arguments, 97
References to the Record, 68-70, 72
Release Before Judgment of Conviction, 19
Release of Transcripts, 73, 125
Requesting Copies of the Record, 73
Taxablein the District Court, 112
Twenty Pages and Twenty Minutes Revisited, 100
Under Seal, 85, 85A
Unredacted Document, 85, 85A
United States Tax Court, see Tax Court
Withdrawal of Counsdl, 62-64, 66, 82, 128, Addendum Four
Andersv. Califomia, 63

Writs
Extraordinary Writs, 43, 44, 83, 119, 120
Writ of Certiorari, 102, 115-117
Writs and Process, 130
Writs of Mandamus and Prohibition, 43, 44
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